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IN THE

SUPREME COURT OF ARKANSAS

(‘l

ED. WARE, Arrerrant, V. STATE OF ARKAN-
SAS, APPELLEE.

WILL WORDLOW, Appeurant, V. STATE OF
ARKANSAS, ArpELLEE.

ALBERT GILES AND JOE FOX, AppeLLaNTS, V.
STATE OF ARKANSAS, APPELLEE.

JOHN MARTIN, AerprLLant, V. STATE OF
ARKANSAS, APPELLEE.

ALF. BANKS, Jz., Apperrant, V. STATE OF
ARKANSAS, APPELLEE.

BRIEF FOR APPELLANTS.

STATEMENT AND ABSTRACT.

These cases, numbered respectively, 2449, 2450,
2451, 2452 and 2453, based on three indictments, one
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against Ed. Ware, charging him with the murder of
W. A. Atkins, murder in the first degree, one
against John Martin, Alf. Banks, Jr., and Will
Wordlow, charging them with the same murder, and
one against Albert Giles and Joe Fox, charging
them with the murder of James Tappan, murder in
the first degree, are now here the second time, on
appeals from death sentences imposed by the Cir-
cuit Court of Phillips County; and the grounds
relied on for reversal in all the cases being very
similar, they are, by the court’s permission, jointly
briefed.

On the first appeals, the judgments were
reversed because of the failure of the jury (due, as
we suppose, to their hoste) to find the degree, as
required by the statute.

The cases, after remand to the lower court,
being again called for disposition, the defendants in
each case, hereafter called appellants, filed a peti-
tion for removal to the Federal Court, stating
among other things, that they were Negroes, and
were charged with the murder of a white man; that
the Grand Jury of Phillips County, which returned
the indictments at the October term, 1919, was com-
posed wholly of white men, all Negroes having been
excluded therefrom solely because of their color;
that the Negro population of that county exceeded
the white population by at least five to one, and were
qualified, a great many of them, under the laws of
Arkansas, to serve as jurors, both grand and petit,
their qualifications being equal to those of the
whites; that in many other counties of the State,
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the colored population greatly exceeded that of the
whites, and possessed the requisite qualifications
for grand and petit jurors; that by the laws of the
State it was provided that the Cireuit Courts should,
at their several terms, select three jury commission-
ers to select grand and petit jurors for their next
succeeding terms, and should swear them to dis-
charge their duties as such faithfully, not know-
ingly to select any man as a juror whom they might
believe unfit and not qualified; that it was made the
duty of such commissioners to select from the elec-
tors of the county sixteen persons of good moral
character, approved integrity, sound judgment and
reasonable information, to serve as grand jurors at
the next term of the court, and also to select from
said electors, such number as the court might direct,
not exceeding twenty-fonr, having the same gualifi-
cations, to serve as petit jurors, at said next term;
that under said law it had been the custom, the
unvarying practice of all the Circuit Courts of the
State, for forty years or more, to appoint as jury
commissioners only white men, excluding all
Negroes solely on account of their color, and that
for a like period it had been the unvarying custom
and practice of such commissioners to select as
grand and petit jurors only white men, excluding all
Negroes on account of their race and color; that this
pratice and custom had been, during all of said per-
iod, and still was, systematically adhered to and fol-
lowed in Phillips County; that it was so followed in
the selection of the grand jury by which they were
indicted, and was so followed in the selection of the
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petit jury, then present in the court for their trial;
that said custom had really become the law of said
State for the selection of grand and petit juries;
that the Circuit Courts, the judges thereof, regarded
Negroes unfit, because of their color, to serve as
jury commissioners, and that the jury commission-
ers regarded Negroes, because of their color, unfit
and unqualified to serve on any jury, and that the
appointments and selections were made with that
view; that no inquiry was made into the intellectual
or moral fitness of the Negroes, either for jury com-
missioners or for grand or petit jurors; that they
were condemned to exclusion at the outset, solely
on account of their color; that because of their color
the eircuit judges believed them unfit for jury com-
missioners, and the jury commissioners believed
them unfit to serve as jurors—or at least thought
that they so believed; that by said custom and prac-
tice all Negroes were denied the rights granted them
under the first section of the Fourteenth Amend-
ment to the Constitution of the United States, and
by the Civil Rights Acts of Congress pursaant
thereto—especially the right to due process of law
and the equal protection of the law; that they, peti-
tioners, were, by the exclusion of all men of their
race from the grand jury that indicted them, because
of their color, and from the petit jury by which they
were to be tried, because of their color, denied their
rights nnder said amendment and aects, and could
not enforce said rights in the judicial tribunals of
the state, or especially in any circuit court of the
judicial cirenit wherein their cases were pending;
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that there was then in said county an inteunse pre-
judice against them on account of their color, and
of their being aceused of the murder of a white man;
that they could not obtain a fair and impartial trial
before any white jury in said county or in said eir-
cuit—all of said juries being and having been white
for more than forty years; that for the deprivation
of said rights they could get no relief through any
of the courts of the state; that the circuit courts
thereof interpreted and administered the jury sys-
tem in accordance with said custom, and that the
Supreme Court interpreted the law practically in
the same way—holding that the only way the col-
ored man could obtain relief against such diserim-
ination was to prove to the satisfaction of the cir-
cuit judge, on motion to quash the indictment
against him, that Negroes were excluded from the
grand jury solely on account of their color; and that
such proof was impossible, since the jury commis-
sioners, who alone could furnish it, looked upon
color as evidence of unfitness,—a belief based on no
investigation of character or competency,—nothing
beyond color. (All Rees., pp. 17, 18—23).

These petitions, which concluded with a prayer
for transfer of the cases to the District Court of the
United States for the Eastern District of Arkansas,
for trial, being overruled, appellants excepted and
filed, in each case, a petition for change of venue,
sworn to by themselves and verified by the support-
ing affidavits of four Negro men, E. W. Warren,
W. M. Jackson, Will Thomas and C. J. Versia. (All
Recs., pp. 22, 24).
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On motion of the prosecuting attorney all the
supporting witnesses, or affiants, except Versia,
were called before the court and examined as to their
particular places of residence in the county, their
acquaintance over the county, what parts of it they
had been in since the trouble, and what they had
heard said about the cases. Their answers showed
that there were many parts of the county they had
not been in since the trouble and from which they
had heard little or no oral expression by any of the
residents, but that they knew the alleged murder
was universally understood or believed to have been
the result of a conspiracy or uprising of the Negroes
to murder the whites and take their property; that
they also knew that only white men were allowed to
sit on juries in Phillips County; that they read in
the Helena World, the only daily newspaper pub-
lished in the county, articles about the matter, one
a long article in its issue of October Tth, stating,
among other things, that the committee investigat-
ing the matter had found that the purpose of the
Farmers and Laborers Household Union, a Negro
organization, to which appellants belonged, was to
excite insurrection on the part of the Negroes and
murder white people, to kill them and take their
property; that the paper had an extensive circula-
tion among the white people of the county, and was
taken by a good many Negroes, and that from read-
ing it, from that article, and from the nature of the
trouble, they firmly believed, at the time of making
the supporting affidavits, and still believed, that it
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was }mpossible for them, appellants, to get a fair
and rll‘rillpartial trial in Phillips County.
e prosecuting attorney then read i i

the affidavit of J. R. Dalzeli stating dthl;lte‘l,lléi i:;:
deputy sheriff and deputy tax collector of Phillips
County, had in his possession the records of the ap-
ment' of poll taxes, and that they showed that é) §
Versia did not pay his poll taxes for the years 1;918'
and 1919. The appellants then introduced J. P
Burke, who testified that he was editor of the Heiella;
World, a daily newspaper published in Helena, the
only ?laily newspaper published in Phillips Cou,nt ;
tha‘t it had a very general cireulation, among t}}:t;
whites of the county; that it had a circulation ever
where over the country, also circulated among tlxz
Negroes; and that he published in it the article of
the 7th of October, last. (All Rees. 24-59).
’ Appe]lants then introduced said article, which
18 copied on pages 60-68 of all the records’. It is

headed: ‘“Inward fa
: cts about o ar )
tion * * %1 ! about the Negro Insurrec-

THE COMMITTEE OF SEVEN.

It says, among other things:

Tf.le co.mmittee of seven, chosen to direct the
operations in putting down the insurrection and to
conduet investigations with the view to discovering
fmd I:)unishing the guilty, is composed of the followtj
ing citizens :

Sebastian Straub, Chairman; H. D. Moore
County Judge; F. F. Kitchens, Sheriff; J. G. Knightj
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Mayor; E. M. Allen, E. C. Horner, T. W. Keesee.
* * *

The following statement was given to the press
here late yesterday afternoon by President E. M.
Allen, of the Business Men’s League and the com-
mittee of seven, but for some reason not explained.
Editors of the various papers to which the state-
ment was sent saw fit to substitute a different
¢“lead’’, in most cases failing completely to identify
Mr. Allen.

How the ‘‘ignorance and superstition of a race
of children’” was played upon for monetary gain
and for the banding together of Negroes to slay
whites was authoritatively revealed in a statement
issued here today by E. M. Allen, a member of the
committee of seven, who has heard virtually all of
the prisoners’ confessions following last week’s
uprising in this section of Arkansas. .

The committee of seven is composed of leading
Helena business men. It has been authorized to
carry on the investigation both by the municipal and
county authorities and by Governor Charles H.
Brough of Arkansas. It is co-operating with th.e
military authorities. Among its members is
Sheriff, . F. Kitchens.

Mr. Allen is considered by leading officials and
citizens of Helena as being most competent to speak
on the subjeect, because of his prominent part in the
investigations which have taken place. * * *

Aside from being locally prominent as Presi-
dent of the Helena Business Men’s League, and as
the owner of considerable property, Mr. Allen is
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President of the National Association of Insurance
Agents, the headquarters of which are in New York
City. His name was on the list of thoge the Negroes
plotted to kill yesterday, as the signal for a general
slaughter of whites, according to papers confiscated
and confessions of leaders captured.

Mr. Allen’s statement follows:

The present trouble with the negroes in Phil-
lips County is not a race riot. It is a deliberately
planned insurrection of the Negroes against the
whites, directed by an organization known as the
Progressive Farmers and Household Union of
America, established for the purpose of banding
Negroes together for the killing of white people.

This ‘“Union’’ was started by Robert L. Hill, a
negro 26 years old, of Winchester, Arkansas, who
saw in it an opportunity of making easy money.
» » *

He started his first ““union’’ work in April of
this year. He organized the Ratio Lodge in May of
this year. He chose Ratio because his mother hap-
pened to be living there. He told the darkies that
he was an agent of the Government, and because the
Senators and Representatives at Washington were
white men, and in sympathy with the white men of
the south, it was impossible for the Negroes to get
the rights that had been promised them for service
in the army, and so, the Government had called into
existence this organization, which would be sup-
ported by the Government, in defense of the Negroes
against the white people. He told them it was
necessary for all members of the ‘“‘union”’ to arm
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themselves in preparation for the day when they
should be called upon to attack their white oppres-
sors.

The slogan of the organization is, “‘We battle
for our rights.”” The pass word of all the lodges
was ‘‘“We have just begun.”’

He told them that those members who were
unable to buy munitions would be supplied by the
union from the Government storehouse at Win-
chester. * * *

He further told the Negroes that the plan of
Secretary Lane, to provide homesteads for the sol-
diers had been carried out where the white soldiers
were concerned, but the negroes had been refused
participation in it. We found where negro soldiers
at Elaine had sold their discharge papers for sums
ranging trom $50.00 to $100.00, on the theory that
such discharge entitled the holder to forty acres of
Government land. He produced Government maps
of state lands, in the laine country (1600 acres),
which he said could be bought for $200.00. This
amount was raised at one meeting. The land was
all described, and certain Negroes had designated
which part of the various farms, (all in cultivation)
they desired to take over for themselves, after the
white people had been driven off.

He urged all lodges to decide upon a plan of
campaign when the day came to strike, and desig-
nate the part to be played by every man. He told
them that the Government was erecting at Win-
chester three huge store houses where arms, ammun-
ition and trained soldiers would be ready for instant
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use. On Wednesday morning after the fight at.
Hoop Spur, the negroes crossed the track and lay
in the weeds all day, waiting for Hill’s army to
materialize. They were within easy range of auto-
mobiles going to and from Hoop Spur all day, and
could easily have fired into them, but they wished
to wait for Hill’s army, in order to clean up at one
fell swoop.

The fight at Hoop Spur was unpremeditated as
far as the negroes were concerned, as they were
organizing their forces Wednesday morning to
attack and capture Elaine, but when runners in-
formed the leaders that white men were entering the
woods at Hoop Spur, they decided to go up and wipe
out the little gang that was reported there, before
entering upon the more serious task of capturing
Elaine. They underestimated the size of the force
from Helena, and the battle resulted.

Every negro who joined these lodges was given
to understand that ultimately he would be called
upon to kill white people. Unquestionably, the time
for attack had been set, but plans had not been
entirely perfeeted, and the shooting of the officers
brought on the insurrection ahead of schedule.

I have cross-examined and talked to at least
one hundered priSoners at Elaine. They belonged
to different lodges in that section, The stories they
tell are almost idemtical, as to the promises and
representations made by Hill. He even told them
that probably some of the negroes would be called
upon to die before ‘‘equal rights’’ could be assured.
but they must look upon themselves as crusaders,
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and die if necessary, to secare the freedom of the
other members of their race. '

A remarkable thing about the developments is
that some of the ring leaders were fourid to be of the
oldest and most reliable of the negroes whom we
have known for the past fifteen years. He had made
them believe that he had been intrusted with a
sacred mission which had to be carried out regard-
less of consequences.

All lodge meetings were required to maintain
an armed ‘‘outer guard’’‘of six sentinals. Hill’s
usual expressiion was ‘‘Get your racks fiilled for the
day to come.”

The court then, after saying ‘‘alright’’, and
asking and ascertaining the number of the cases,
overruled the petition, giving no reason therefor,
and appellant’s excepted.

Appelants then filed, in each case, a motion to
set aside, temporarily, their former plea of not
guilty, to the end that they might file and present a
motion to quash the indictments because the grand
jury by which they were indicted was composed
wholly of white members, selected in violation of
the law, from which all negroes had been excluded,
solely because they were Negroes,—in violation of
the first Section of the Fourteenth Amendment to
the Constitution of the United States. The motion
further stated that they were and always had been
unfamiliar with proceedings in judicial tribunals,
and that at the time of entering their pleas, they had
been given no opportunity to procure counsel of
their own choice, and knew nothing of their rights
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to move to quash the indictment because of said
discrimination. (Recs. 70, 71).

Appellants in each case at the same time filed
a motion to quash the indictment, and also to set
aside the then present panel of the petit jury, stat-
ing as grounds the same as those set forth in their
petitions to withdraw pleas, and further stating
that the petit jury then present was selected in the
same way, colored men being excluded from it solely
on account of their color, and praying that the jury
commissioners who made the selections of each
jury be summoned to testify on the hearing, that the
evidence be heard, that the indictment be quashed,
and that the then present panel of the petit jury be
set aside.

The motion and petition were by the counrt suc-
cessively, in their order, overruled, and, to each
ruling, appellants excepted. (Reecs. 72, 74).

Appellants were then arraigned, and asked to
plead guilty or not guilty to the indictments; they
pleaded not guilty.

“The regular panel of petit jurors was com-
posed wholly of white men, and only white men were
returned by the sheriff as talesmen or jurors on any
order or special venire for the summoning thereof.”’

The juries in each case were completed after
the exhaustion by appellants of their twenty per-
emptory challenges. (Reecs. No. 2452, pp. 74, 75).

In all the cases, except Martin’s case, motions
were made to quash and set aside the sheriff’s return
of talesman, nuder orders of the court, on the
ground that they were colored men, of African
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descent, and that the sheriff in summoning 1§he 1';a1§s—
man for the completion of the jury had discrimin-
ated against them on account of their race and color,
by rejecting and refusing to summon any colored
man, of whom there were many gualified to serve on
the jury, solely because of their color, thereby deny-
ing to them the equal protection of .the law, and due
process of law, in violation of the rights guaranteed
to them under the first section of the Fourteefnth
Amendment to the Constitutiion of the United
es.

Stat];ach motion contained a prayer that the court
hear evidence thereon, and that the sheriff’s retu‘rn
to the order be gquashed and the talesman dis-
charged. .

The court refused to hear evidence as prayed,
overruled the motions, and appellants excepted.
(Rec. 2449, pp. 75, 76; Ree. 2450, pp. 76, 77; Rec.
2451, pp. 74, 75; Ree. 2453, pp. 77, 78) .

Following the foregoing preliminaries, appel-
lants were put through, successively, the final pro-
ceedings called trials, and it is now our purpose to
present a short abstract of the evidence in each case,
in the order of procedure, as introduced beforfa the
several juries. In doing this, we adopt the‘ direct,
narrative form, and hope to include ever.ythmg cal-
culated to shed light upon the questions involved.
John Martin, Appellant, v. State of Arkansas,

Appellee, No. 2452.

STATE’S EVIDENCE.
1. CHARLES PRATT testified: I live in
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Helena; am Deputy Sheriff of Phillips Conuty, and
knew W. A. Atkins. T was with him on the night of
September 30th, last, going to Elaine. I was on offi-
cial business, going after a white man in Elaine. Kid
Collins, a Negro trusty, was with us, in the back
seat; we were in the front seat. Qlaine is about
twenty miles from Helena, about four miles beyond
Hoop Spur, which is on the same road. We left
Helena about 10:00 o’clock P. m. Hoop Spur is on
the left-hand side of the road, as we were going
south. I was not familiar with the church there, but
had been down there over the same road that after-
noon. The church was east of the road. We were
traveling in a Ford automobile. Before we got to
the church we came to a culvert or bridge over a
creek, which was then dry, and Atkins, who was
driving the car, started to go over it.  Itold him to
go around, and he said very well, and killed his
engine. He said we will take a leak. T said alright,
and we both got out. In just a few minutes, before
we had leaked, several negro men, probably eight,
came up from towards the church, which I judge was
about 100 yards from us. They walked up along
side the car, and one of them, a black negro, says,
““What’s the matter, is your car broke?” I asked
him if it was any of his business. Then the fourth
one down the line, a little yellow negro, who had a
shot gun, and had it broke, whipped it back together,
and I pointed my finer at him and said, ““Don’t do
that, son,”” and about that time the lights in the
church went out, and the thing started—the shooting
started, by those parties. Neither Atkins, Kid Col-
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lins nor I had fired any shots; our pistols were
undrawn. Atkins was special officer for the I. M.
railroad. The shots were coming so fast, T don’t
know how many were fired. The first shots came
from directly in front of us; then it seemed like they
were shooting all around. They killed Atkins, and I
was hit in the knee. When it began, Atkins and I
were to the left of the rear wheel of the car. He
groaned and fell and I jumped around the c-ar, on an
embankment, and it hit me, and I fell in a ditch. The
negro trusty jumped out of the car, almost ran over
me, went underneath a wire fence between the rail-
road and the public road, and I erawled under tl?ere.
That was the last I saw of him. Atkins was killed
instantly. This occurred shortly after 12:00 o’clock.
When going down there, I did not know they were
holding a meeting in the church. It was very dark
there, and I could see only the forms of the Negroes.
The ear was left there. I saw it about a month after-
wards. While I was lying there in the Wefzds,
another car passed along, and there was shootlx}g.
Atkins was with me that night because 1 asked'hlm
to go with me. He had been with me ‘s?veral .tlmes
to places like that. I was going on official business.
CROSS EXAMINATION.

1 was going to Elaine after a white man, ‘nz.xmed
Clem, whom I did not know, who had been raising a
disturbance there. The people there had te¥e—
phoned the sheriff to send an officer. He was dis-
turbing the peace. I was telephoned from the
sheriff’s office about it. The sheriff told me to go—
told me about 9:00 o’clock. I was then at home or at
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the county jail. He did not tell me why he wanted

me to go—told me to take him in custody and bring’

him to Helena—sent me without a warrant. I don’t
know where Kid Collins is now. It is always cus-
tomary to take a Negro in case of tire trouble. He
was not a car expert. I engaged him, told him to go
with me, before T asked Atkins to go. T didn’t know
there were lights in the church house, but take it for
granted they were there. I didn’t see lights through
the windows; I wasn’t close enough. The other auto
T spoke of was going the same way we had started,
and passed on. It stopped, and then it went ahead;
it stopped just a few minutes, Kid Collins was 2
Negro trusty at the county jail. He was a conviet,
but I don’t know of what court. I was just ready to
start when 1 asked Atkins to go with me; met him
on the strect. T had known him several months,
When I first saw the Negroes they were approach-
ing the front end of the car. When the Negro asked
me if the car was broke, T said, ““No; what is it to
you?’’ or something like that. He didn’t shoot just
then. I turned to the other one, the yellow Negro,
and said, “Don’t do that, boy,”” and just about that
time he shot. Everybody shot. I didn’t hear Atkins
say a word. Kid Collins was then sitting in the rear
seat of the car. I was down that road that after-
noon, was below Elaine, on official business. Dr.

James and Mr. Frazier were with me. We got back |

to Helena about 3:00 or 4.00 o’clock. I had never
seen Clem. T don’t know what condition the bridge
was in. I have been down there since. The church
house has been burnt down (Rec. 2452, pp. 75-103).
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2. W. K. MONROE testified: ' I am a civil
engineer, employed as junior engineer for htiI:e
United States, in charge of levee work in the W' e
River Levee District, extending from Helena mto'
Desha County,—was so employed on tl%e 30t‘h of
September, last. I remember the occasion of the
shooting of Atkins at Hoop Spur. I passed there
that night about 12:00 o’clock. 'As .I neatefi Hoo;;
Spur, there was a Ford car standing in the middle ot
the road, and I pulled to one side to get by., and w«hanv
on about forty or fifty feet, and saw an object, which
turned out to be a coat lying in the road. I stopped to
see what it was, and was fired upon, énd two small
shots hit me, one in the nose and one m'the arm. 1
tried to move faster, but killed the engine. 1 t'hen
climed out, and there was a volley of sh?ts fired into
the car and through it, approximately forty or ﬁ'fty
shots. Ilay down by the car, then when the shooting
was over cranked it, got in and started on, and there

was another volley. I was going to tpe levee, near
Countiss. I hadn’t gotten quite even with the c'hurch
house when the first volley was fired—was shghtly
north of it, possibly seventy-five feet‘ from it. 1
didn’t see any light in it. I was in a Ford car (Rec.
-111).
2452;3.;) pAll\i[.‘t)IS )JARMON testified: I li\te in
Helena; am County Treasurer, and knew 'Atkms,——
had known him a short time. On the morning of the
1st of October, 1919, Mr. Dalzell, Ch.lef Depl.lty
Sheriff, called me up from the sherli?f ’s office,
informed me that there had been a shooting scrape
at Hoop Spur, and said he wanted me to go there as
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a deputy,—which I dig. We left Hoop Spur about
1:30 a. m.,—Mr. Dalzell, myself, Mr. Shmiddy, and
Mr. Jones. Mr. Jones was special agent of the Mo,
Pac. system. When we got to the scene of the shoot-
ing, close to Hoop Spur, we came to a bridge, which
had a bad approach, set up about five or six inches,
and the road went around. The road runs north an:!
south. There was a Ford automobile there. Dulgel)
stopped the car, and Jones and [ ran to the auto-
mobile, We recognized it as belonging to the
sheriff’s office. Then Sehmiddy came up. Thig
auto had stopped at the bad approach of the bridge.
We found the body of Mr. Atking by the side of the
car, on the right-hand side, about opposite the back
wheel, between the railroad and the car, He was
shot in the stomach, and was dead. It looked like
he was shot with a load of buck shot. I Judge the
body was 25 or 35 yards from that chureh house.
Between the church and the car there was a dense
undergrowth. It was quite dense on the left of the
railroad, all grown up, and we decided we had better
80 on to Elaine—felt it useless to spend our time
there. We conldn’t see a thing. We found shot gun
shells there, on the ground, and several pistol ¢ny-
tridges. I examined the car closely, about 5:30 or
6:00 that morning. It was badly shot up. The radi
ator was shot full of holes, the wind shield broken all
to pieces, and the casings on the back full of shot
holes. The church house sat about fifteen or twenty
feet back from the road. I examined its condition
next morning, in daylight. T found no bullet holes
in it. Every bench was turned over, thrown over,
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looked like they had gone away hurriedly, in dis-
order. Quite a number of the windows were broken
out,—looked like they had jumped through them, in
the back end. I found no bullets or shots in the
church. We got quite a lot of literature, lodge busi-
ness, these Negroes had left there. I found that the
church had not been shot. There was a big hole in
the end of the car. .

CROSS EXAMINATION.

The windows in the church house were glass
windows. The back window looked like the entire
sash had been broken out. There were some panes
broken out of the other windows.

RE-DIRECT EXAMINATION.

That church house faced west, faced the public
road. The doors were in the west end. The pulpit
was in the east end.

RE-CROSS EXAMINATION.

The literature we found in the church house was
literature of that Farmers, Laborers and Household
Union. There was quite a lot of it. We discovered
it in the house about 6:00 or 7:00 o’clock a. m. in
October. I don’t know what became of it (Id. 112-
124).

4. JOHN RATLIFF testified: I have known
John Martin about a year and a half. Prior to Octo-
ber 1st, 1919, T was living on Mr. Dick Howell’s
place, about two miles from Hoop Spur. I belonged
to the Farmers and Laborers Household Union of
America, at Hoop Spur. It met there in a little
church. I was there the night of that shooting. I

oot there pretty late. T saw John Martin there, in
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the house once before. I saw him there that night
He was down towards the railroad bridge, with Wili
Wordlow, about 200 yards from the church. I saw
guns there, but can’ say who carried them—shot
guns. I don’t know that I saw John Martin in the
house .that night. ‘Will Wordlow and another man
was with him. I don’t know that he had anythin

can’t say. I did not see any guns there with him an%i,
those who were with him. He came walking iowards

the railroad bridge, acress the public road. He and

Will Wordlow sat down on that bridge, and I turned
and went back,—looked to me like they sat on the
end of it. I went on back to the church. I saw no
automobile down there at that time, but saw one
co¥ne later on. It stopped about 20 feet of the
bridge,—stopped just before it crossed it. Martin
and Wordlow, the place where I saw them, was
about 20 or 25 steps from it. I left them si,tting
thgre. When the car came up and stopped, they put
out their lights, and were fooling around fo’r a while

and after a while shooting began. The shoo‘cingi
began at the back of the car, came right from the
back of the ear; I can’t say from which side. I saw
no other shots. I saw John Martin there, in the
church ground, after the shooting, but don”t know
where he came from,—probably 5 or 10 minutes
after the shooting. Those boys that went down there
to the car, he went with them. The crowd stood
around there and walked around the far end of the
car. After a little, I saw a white man lying there

off from the car a little, in the edge of the road. I,
reckon John Martin was there, in the crowd. He
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went away with them. I can’t say he was there, with
them, after they went on. I wasn’t close enougl} to
specify him from any of the rest. Isaw a.ﬁash light
there; they were turning it around, looking across
under the ear. When they started away, I heard
somebody say ‘‘stomp him’’, and I said, “Nf)’ don’t
do that, you done done enough.”” It looked like they
moved the body—like they moved his head. All‘ of
them came on back towards the church. I think
Martin came back towards the church, but can’t say
positively that he did, or didn’t. Then I left, and
when I got into the road, a man and woman came
running back down the road and said, yon be‘Fter not
go up there. I didn’t hear any more shootu%g out
on the ground, but heard some more over in the
field.
CROSS EXAMINATION.

The man and woman said to me, there are some
white folks on the road there, and you better .HOt go
up there. I don’t know who they were. Martlln was
not one of them. I reckon it was about 15 minutes
after I saw Martin and Wordlow on the bridge that
I saw the antomobile. The first shooting occurred
at the end of the automobile, the end towards
Helena. I saw the flaghes, but don’t know who fired
them. I was there in the road, just above the
church. When I first saw the light of the car, it was
up towards Wabash, and when it stopped, it lookc?d
like they were fixing the ecar, and some of them said
let’s go down to the car. I said, ‘“No; I wouldn’t go
down there; it might be white folks, and they aren’t
bothering anybody.’’ They thought it might be boys
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coming from Wabash, as they were looking for some.
A colored man came around to the front end of the
car, struck a match and lit a cigar, or something, and

- I said, ““Now see that is a car from Wabash, because

some of the boys had promised to come there in a
car.”’ ‘‘Yes, let’s go down there.”” I stood there 15
or 20 minutes. The car had been standing there 15
minutes or more when the first shooting occurred.
I saw the flashes. The lights in the church were put
out while the firing was going on. The firing lasted
about two minutes and a half. The sound of the
firing was different. 1 can tell the difference
between the sound of a shot gun and a pistol. The
first shots were pistol shots. I was brought here
from the penitentiary. I am a convict there. I was
sent there on a plea of guilty to shooting Atkins,—
on a charge of murder in this court. When T pleaded
guilty, I told what was not 80, was untrue. If you
compel me I will tell you, but I don’t want to. Well,
what I saw going on here, I didn’t think 1 conld
stand it,—rather just plead guilty and go on, than
to be punished like I saw others punished,—whipped
like others were whipped. I saw them after it was
done. I don’t know whom I first told about this. It
was in a room back around yonder somewhere. I
think two or three were present when I first told it
—three white men. I don’t know who they were.
They would take the men here in jail out, and the
men would come back bleeding. They would send
the turnkey, Kid Collins, after them. I didn’t know
him then, at first. T testified against Martin, Word-
low and Banks here at the last term of this court,




24

pefore I pleaded guilty. I was brought down here
from the penitentiary last Sunday, and have talked
to these officers here, about this case,—talked to
them again about my testimony. I don’t know thz%:
they are the same ones that I talke.d t.o about 1
before. I know that man’s face (rei'erfmg to th’e
Prosecpting Attorney), but outside of him, I don’t
ny of the rest.

mowe yRE-DIRECT BXAMINATION. .

It was about 20 minutes before the shoo.tmg,
maybe longer, that I saw Wordlow and sztrtmlzt
the place where I saw them before the shooting (Id.
» 1:1) .SYKES FOX testified: I have known Jobn
Martin about two years. 1 was a .member of .the
Farmers & Laborers Household Union (?f Amenc?.,
Hoop Spur Lodge, and was there the night of this
shooting, September 30th. I got there late. I saw
John Martin there, inside the hous.e. When the
shooting occurred I got out and made it home. J usl.lt
as I opened the door a bullet came from the north,
like, and struck over the top of the door. The.n I
tell right out in the yard, and the bul}ets came ring-
ing, and I crawled out. It locked like ﬁvci or six

shots came through the house. They hadn’t made
more than five or six shots through the hO}lSe, when
1 made it out. I saw Martin the next mormng, ab‘out
sun-up. I hadn’t seen any white men that morning.
I saw him at his house. Mr. Nelson had ’fold me to
haul some cotton that day, and I was going to my
work, going to haul it, but I met Sheppard Roach,
ad he asked me where I was going, and when I told
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him, he said I had better not g0 up that road, that
he had just come from the levee, and it looked like
about 500 people out there, and about 12 men dead.
I'told him I eouldn’t believe that. He told me to ask
John Martin. He said that the white folks said they
were going to come through and kill the N egroes. 1
went to Martin’s house and asked him what about
that trouble last night. He said the white folks did
some shooting out there last night, that there was a
little shooting, and he thought old man Dick Howell
got killed. Then I said, ‘‘I reckon I better shove my
body away from here,”” and I went back and told my
wife we better get away. Martin asked me what I
was going to do, and I told him Nelson had told me
to haul some cotton. He said he didn’t think it was
a good idea, that we had better stay around there a
little while, and see what was going on. We went
over, sat on my gallery a little while and then
walked in back of the field. He didn’t say anything
about his being at the shooting; Jjust said he thought
old man Beck got killed. He didn’t tell me where he
was, or about seeing the dead man. I spoke of that,
but was compelled to, was whipped up to it. I am
telling the truth about it now. Martin must have
been around there somewhere. I know Dick Howell;
I worked with him on his place. He is a white man.
The first shots went through the church house—
north corner—windows. The first shots I heard
went through there. I was in the house. When the
balls commenced coming in, ‘‘everybody just
squandered’’, and the next shot, the lights went out.
They, the people, fell down on the floor—some fall-
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ing on the floor, and got out the best way they could
—some through the windows. There were a good
many women and children there. Someb'ody, was
hollering, ‘‘ All fall down on the floor.”” I didn’t fall
down, and can’t say all fell down and. scrambled
out; some did, but I can’t say all. There 18 no cha?lce
for me to be mistaken about the first shots gf)mg
through the house. I was brought do@ here from
the penitentiary to testify,—from the ta.rm. They
had me indicted for killing W. A. Atkins, and 1
pleaded guilty to second degree, because they com-
pelled me to do it. I didn’t know any other way—
plead guilty or go to the electric chalr.. 1 plea.ded
guilty to second degree, after I had testified agal_nst
Martin and Wordlow. They told me to plead gl.nlty
to the second degree. I told them I had ‘kﬂled
nobody, but they said if I didn’t plead 2r.;:mlty, 1
would have to go to the electric chair. I testlﬁe('tl the
way I did before because I was whipped up to it. I
have the signs, the marks of it right here——the.y
start here and go down (indicating paljts of his
body). I don’t see the men here who whipped me.
1 think I would know them if T saw them. The.y toc{k
me out of the jail and into a lower room in this
house, and whipped me. Kid Collins.and two or
three other Negroes held me, and a white man held
his foot on my head, and whipped me with a strap,
which must have had something on it; it bl%rnt me
every lick. I had to repeat after him every lick. He
would say, ‘‘you know so and s0,”” and I would say,
“Yes, sir’’. I didn’t go ahead and tell what was
true, because I had no chance. It would have done
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me no good to tell about the whipping. I didn’t
know what they would do with me up here. They
did me so bad down there, until I thought if I came
up here bucking around, they would kill me. That
is how I came to testify what I did against these
men. Kid Collins, a brown negro, was the turnkey.
He unlocked the door to the jail and they brought
me out. I don’t know how many licks they ‘‘hit me,
no more than about 150”’. I had to lay on my stom-
ach about 5 days. I was scared to come back down
here. I just told the words I had to repeat behind
that man. It was not true on myself, when I pleaded
guilty. What 1 have told about John Martin this
morning, here in court, is true (Id. 152-172).

6. G H. HADING testified: I served as
stenographer here at the last term of this court, took
down eorrectly the testimony of John Martin, who
testified as a witness in his own defense,—being
represented by an attorney. I afterwards tran-
seribed it correctly, in long hand, and this is the tes-
timony he gave: (The witness here read the tran-
scribed copy of the former testimony, given by Mar-
tin, which we abstract as follows) :

I am 55 years old; have been living in Phillips
County 3 years. I was a member of the Union at
Hoop Spur, and attended the meetings three times.
I was there the night Mr. Atkins was killed, and had
my gun. They put me out to guard. I didn’t much
want to guard, but they told me I bad to, and I went.
‘When the shooting came off, T was under the trestle,
about 50 yards from the bridge and from the car. T
didn’t shoot a shot until near the last. I made three
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shots, all air shots. I made them because 1 yas
under an obligation not to rebel against anything
like that. I made them for a sham; ‘‘1I was scared
they would kill me if I didn’t.”” I didn’t wa.mt to go
out there, but they told me I had to go or die. This
old man Robinson and Ed. Ware told me t‘hat,——
either obey the law or die. I didn’t shoot in the
direction of the car.
CROSS EXAMINATION.

I took my gun and 12 shells,—an automatic‘ shot
gun. I took no other gun, but my pistol,.a Smith &
Wesson. I went in the house for a few minutes, and
they put me right out. Then Will Wordiow and 2
other men came over there. 1 didn’t go up to that
little bridge after the car stopped,—didn’t leave
from where I was. 1 was about 50 yards from the
car,—south of it. I didn’t shoot the man after he
was down. After the shooting, I went up there
because I wanted to see who it was, and was so close
to him, I sort of moved his head with my fooii. I
wasn’t robbing him. Whoever took his ﬂashhght
and pistol, took them before I got there. Will Word—
low and 1 were together, with two others I didn’t
know, when the shooting occurred. Wordlow had a
shot gun. They had 2 single barrel shot guns. I
saw Sykes Fox the next morning. They were around
there, and said that they were going to kill all t}‘lat
didn’t come and fight. I didn’t have a conversation
with Sykes Fox about the shooting at thfz church
that night, because he already knew it. I didn’t tell
him that T had killed a man, and thought it was old
man Dick Howell. T told Judge Burke that I fired
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3 air shots, because I was under an obligation; told
him I had taken ap obligation 9 years ago, in
another lodge, the K. of P. 's. ““I didn’t kill narry
one in my young days, and didn’t want to kill narry
one in my old days.”’

CROSS EXAMINATION OF MR. HARDING.

The attorney representing Martin was ap-
pointed by the court. He had been appointed just
a few days. They were arraigned and then he was
appointed. The trial oceurred on the 3rd or 4th of
November, last (Id. 173-186).

H. ¥. SCHMIDDY testified : I knew W. A.
Atkins; T was connected with him in work. I saw
his dead body at Hoop Spur, down at this church.
He was shot through the stomach with g load of
buck shot, and through the neck with a rifle, and
there was a hole caved in in the back of his head. I
got down there about 4:30 in the morning. Later in
the day I examined that church house with reference
to bullet holes. There were no bullet holes at all in
the church. ‘It was impossible for those boys to
shoot into the church from where they were.”” We
found a lot of clothes, hats, ete., and windows broken
out.

CROSS EXAMINATION.

I was special agent for the Missouri Pacific R.
R. at that time, and Atkins was my partner. Several
examined the church with me, among them, Mr. Dal-
zell, Mr. Molliter and Mr. Jarman, We found a lot
of women and men’s hats in there, about a dozen.
We also found some literature, blank applications
for this union, they were getting up. This church
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bouse had four windows, two in each side. It fronted
on the main road from Helena to Elaine. It was a
small church house. This examination was about
6:00 a. m. Some of the gentlemen picked up the
papers,—I think Dr. James did. T.he hats looked
like they had been worn; they had just rushed off
and left them (Id. 187-195).

DEFENDANT’S TESTIMONY.

1. LIZZIE WRIGHT testified: I was a mem-
ber of the Farmers and Laborers Household Union
of America,—belonged to the Hoop Spur Lodge. I
was there on the night of the 30th of last september,
was in the church house, and heard shootlng.' When
the shooting commenced, it came in the ?vmdows,
threw splinters of glass over the house. Some one
told us to fall on the floor, and we did; I went under
a bench. The windows were broken f)ut. ‘When the
shooting commenced we had three lights, and they
went out, or were put out.

CROSS EXAMINATION.

My husband, E. W. Wright, was a member of
the union, but was not there that night. I went there
with Lit Simmons’ wife. We got there about 11:00
o’clock. T didn’t see any guards at that, or any
other meeting, there. I didn’t see any guns. I
don’t think I said a while ago, that somebody gav,(i
the alarm; ‘I said somebody told us to lay down.
I don’t know how many shots had been ﬁre?d when I
lay down, nor how many shots were fired in all. It
looked to me like the shots were fired from t‘he north.
The first shots came in at the northwest window; a
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couple of shots were made, and thep ] could hear
them raining all over., I don’t know where the auto-
mobile was. The first shot T heard entered the
church. After several shots were made I fel] to the
floor. I don’t think I said a while ago, that severs]
shots had been fired before any bullet hit the church,
The bullets came from the northeast,—from that
way,—bullets or shots. 1 was scared. Everybody
in the house were scrambling,—some Jumping out at
the windows. T don’t know who put the lights out.
When the shooting commenced, some one said put
the lights out, and they were put out. didn’t know
who was doing the shooting. I never saw them
shooting at any automobile or car; I heard shooting
outside. All the shooting was on the outside, I
didn’t see any stack of guns,
REDIRECT EXAMINATION.

That church house was burned down the next
week after that shooting,—on Friday, I think. I saw
it burn. 1 was picking cotton near by it. T saw
white men come up there in a car, go into the chureh,
8o out and go up the road, and then the church was
ou fire. I don’t know who the men were. Tt wag
burned in the morning, about 10.00 o’clock (Id. 195-
212), .

2. VINA MASON testified: I was a member
of the Hoop Spur Union, and was there the night of
the shooting; got there about 9:00 o’clock. T heard
the shooting; was sitting near the pulpit. The gec.
ond shot, the globe on the lamp fell, and somebody
said, ‘‘blow out the light, women get on the floor,”’
and we all got on the floor. I dropped on my knees.
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The house was packed and jammed, and I got down
with the baby in my arms. The men, women and
children were scuffiing, and I raised up, and got shot
in my arm. When the shooting ceasec%, people were
jumping out at the windows. I made it to the doo’r,
walking over people, but lost my hat and the baby’s.
‘When I got out, my husband took the baby, and told
me to ‘‘run for the house.”’” By that time another
car was coming, and more shooting began, and ’I vs'ras
running. Those shots were not fired from the ingide
of the church house. When I was in there, the peo-
ple were on the floor, seuffiing and going on, under
benches and turning over benches. At the first shot
window glass fell out on the floor. I'don’t know
how many shots were fired, something like seven or
eight, or maybe more. At the second shot we all fell
down. We began to stir, and couldn’t count the
shooting. The only way I could tell the shojcs were
coming through the windows, was by hearing the
stuff, glass falling on the floor.
CROSS EXAMINATION.

The ball did not come in from the south, from
towards Elaine. It came in on the north side. That
was the first bullet. I don’t know what kind.of a
shot struck me. I suppose it was something lll'ie 'a
buck shot. I didn’t get the bullet out—suppose it 18
still in there. Ihad no doetor. My husband tc.)ld me
to say nothing about it. This shooting was going on
while I was down on my knees, holding my baby. I
heard the shooting off to the north of the house, near
the little bridge; that is why I was on my knees. The
lights were out when I got shot. The glass was fall-
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ing out of the windows. My husband, Henry, had his
gun. We went back home. I can’t say how many
guns were at the church; I saw some, I thought, but
don’t know to whom they belonged. My husband
said he went out when the shooting began, and when
I got out, I found him on the outside(Id. 213-221),

3. SAM WALKER testified: I live at Hoop
Spur, and know when that trouble occurred at the
church house, there. The church house was burned
down about 8 or 10 days after that shooting. The
car ran up from the north, going south, and three
white men, apparently two soldiers and one civilian,
got out, walked around the church house, went back
to the car in a minute or two, and by that time it was
burning,—flashed up around the roof, and the car
sped away.

CROSS EXAMINATION.

I know nothing about the shooting. T wasn’t
there that night. My memory is that the house was
burned in the afternoon,—seems to me it was. 1 am
farming, and was in the field, about 40 rods away,
picking cotton. Lizzie Wright was there (Id. 225-
227).

4. LULA WARE testified practically the same
as Lizzie Wright and Vina Mason, a substantial
repretition, in substance, and therefore, it is consid-
ered unnecessary to abstract what she says (Id. 228-
240).

5. SALLIE GILES testified the same in sub-
stance as Lizzie Wright and Vina Mason (Id. 240-
248).

6. WILLIE WORDLOW testified to the same
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matters, and in substance the same as Lizzie Wright
and Vina Mason, whose testimony has already been
abstracted (Id. 249-255).

7. LIT SIMMONS testified: I belonged to. the
union at Hoop Spur, and was doorkeeper the night
of the shooting there. About carrying gun§ there,
after the threat was made about breaking it up, I
don’t know which of the parties gave orders for
them to bring some protection, but they told .them
not to interefere with anybody, unless they inter-
fered with them. They said, ‘‘they were going to
kill us out about the union’’. They said, ‘‘they
didn’t want the union in that part of the co‘untry”;
that is what I understood. Those who carried gl'ms
there did it for protection, in case an;fthmg
accurred. They had heard that they were going to
kill us out. I saw an automobile come up there a¥1d
stop. Some one rapped on the chureh, and said,
““to look out, that the auto was stopping there.”” I
saw three shots from the automobile. They broke
the window, and someone shouted, ‘‘Put out the
lights’’; then the house got in gross'darknes.s, and
they commenced jumping out the windows, in the
opposite side. It was a white man that fired the
first three shots. I saw by the flashlight, and the
light of the pistol. He fired very rapidly,—from an

automatic pistol, and was about 21 or 22 yards from

the church.

CROSS EXAMINATION.
‘When I saw the auto, it was past the bridge
and stopped,—around the edge of the b‘ridge,
between the bridge and the church. They say it was
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the auto Mr. Atkins was in, but I don’t know. It
was the auto the man came in who did the first shoot-
ing, and was killed. The autos came from the north,
from toward Helena. I saw two. I don’t know how
many men were in them or in the first one. I saw
the first one before the lights were put out. A man
came around the car and went to shooting, and one
of the bullets struck the globe. When shooting, he
was about 17 or 18 yards from the church. He
started the shooting. He had a flashlight in his
hand. T heard there were twelve guards, but don’t
know. Everything was going on when I got there.
The guards must have been armed. I saw John
Martin there in the church, but didn’t see him after
he got out, and didn’t see him go out. The man, Mr.
Atkins (the man they said was Atkins) made three
shots, ‘‘mighty quick.” T was looking right at him
when he broke the globe. I suppose he fell dead
right there, that someone shot him on the spot,—
17 or 18 yards from the front door; I didn’t see any-
body shoot him, but two boys said they shot him.

Many shots were fired there,—after those first shots,

Jjust shooting like a canebrake burning,—just down

the road. They were white folks,—I don’t know

who. They had me arrested about this thing, and I

will tell you why I didn’t make this statement then
—tell you just the straight truth about it. The way
they were killing and doing, I was seared to death’’;
I would have said anything to please you all, but I
am telling the truth now. If the body of the dead
man was moved, I don’t know who did it. The car
was not between the bridge and Helena. I didn’t
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go out there and see him where he fell; T had to run
to get away from there, because another crew
came, and went to shooting, just after I got out a
little piece,~—another crew of white men. They
fired on the church,—looked like the flashes were
going right at the church. They must have left their
car up the road. I didn’t see any of the second
crew; I was gone. Alf Banks and one of the Becko
boys were disputing, each claiming to have killed the
man; one had the pistol and the other the flashlight,
and each claimed that it was his, saying that he had
killed him. There were orders from somewhere to
bring the guns, but I don’t know who gave them.
Nobody ordered me to bring my gun. The boys got
orders to bring guns, and had guns. Not everybody
had guns. When I got there, there were guns
stacked up in the corner. The boys ecarried guns
there every time we had a meeting. Robert Hill
made a speech at Elaine. T didn’t hear him, but he
must have prononnced the thing about the guns.
John Martin was a member of the Hoop Spur
Lodge. 1 didn’t see Kid Collins around there;
didn’t see him get out of the car. T gave no particu-
lar notice or attention to anybody but the man who
flashed the light; I thought he was coming, until he
made the shot. The alarm had then been given on
the window, by Will Wright, I think it was, that the
car was stopping. Then three quick shots were made
with the automatic pistol. When the lamps went
out, were put out, John Martin was in the house, and
how he got out, I don’t know.

k14

RE-DIRECT EXAMINATION.

I made a different statement about this matter
to these gentlemen, before, when I was scared. They
were beating and doing and killing people so bad
killing some that didn’t have anything to do with it’
and wasn’t at the meeting. They come and got mej
and put me in Jail,—just put all the union in Jail
‘.‘They beat and killed and done so bad, and looke(i
like they had gone mad on the colored people; it
S({ared me.”” Iran in the woods and stayed there.’ I
will tell you how it was: “They were asking me
wasn’t so and so and so and 50, and I says, yes, sir.”’
S(?me gentlemen down there on the lower floor, in
this court house were asking me, and I gave it' to

.them as they wanted to hear it (Id. 256-281).

' 8. JOHN MARTIN, appellant, testified: I
lived on Mr. White’s and Mr. Nelson’s place in Sep-
tember, last, and belonged to the union at Hoop
Spur. I was there, in the church house the night the
shooting oceurred,—was in the house at the time of
the shooting,—when Mr. Atkins was killed. T had
nothing to do with killing him. When they started
shooting, I hurried out to get away. The bullets
were raining against the house, coming inside, and I
got out and ranm off. I testified in my case here,
before, and made the statement they read this
morning, but I was made to say what I did. T was
whipped up awful bad, and they told me that if I
didn’t acknowledge that T had a gun there, they were
going to put more on me. They had done whipped
me so I could hardly set up; I was raw. One of the
straps they whipped me with had copper or brass
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on the end of it, and the other didn’t have anything
on it. They whipped from the middle of my back
clear down across my hips. I have the marks across
my back now. ‘‘If they had whipped me again on
those sore places I couldn’t have stood it.”” They
beat me up so and were beating up other people, that
I had to say something another to keep them from
beating me to death. I was done whipped, and I
just had to tell something to pacify them,—had to
make statements to satisfy them. I had nothing to
do with the killing, and had no gun there. I know
I was in the courtroom, but they had put me in the
jail and brought me back to the courtroom, and
some laying in there beat up, and they told me,
““When you go there, tell something that will suit
them, so they won’t beat you up, and I just went
there to explain myself in a manner for them to
spare me, if they would, but they didn’t.”” * * *
That statement was false, and T made it out of fear
of being pumished afterwards. I am 54 years old.
I was never in any trouble before this trouble.
CROSS EXAMINATION.

I had been a member of the union about three
weeks. T was not on guard that night. I didn’t take
any gun there, neither an automatie shot gun nor a
Smith & Wesson pistol. I stated that after they
whipped me down here. Alf Banks and I were tried

together. Mr. Dinning represented us. I did not

ask him to let me go on the witness stand; ‘‘they
omitted me right there, themselves’’,—the lawyers
that were on my case did it. Mr. Dinning just told
me to go up and testify; he didn’t force me. I made
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the statement ‘“that I was there that night; that they
put me on guard and I didn’t much want to go out
there, and they told me that I had to go, I was afraid
they would kill me if I didn’t. I stated that because
1 was whipped up then, and had to make something
to please the ones that whipped me. That is why
1 told them that old man, Charlie Robinson and Ed
Ware put me out there as guard. I first decided to
change this story ‘‘after I thought I would get the
right in law, so I won’t have to be beat up.”” Then I
thought I would tell it like it was. I first told my
lawyer, lawyer Jones, in the penitentiary at Little
Rock, how it was. I told him I didn’t carry any gun
there, and that I had been whipped up and made to
say what I did. I had no instruetions to bring my
gun there. I was not present when any such in-
struetion was given Lit Simmons. Those gun shots
were fired from the north side of the church,—right
through the window,—came just like an automatic
shooting. T did not see the white man, Atkins after
he was killed, didn’t see his body. That car was
on the north side of the church, where the shooting
was. I don’t know how far it was from the bridge.
I didn’t go there and put my foot on his head, or
kick him. Mr. Schmiddy, Mr. Dalzell and Kid Col-
lins are three of the men that whipped me. They
told me I had better go and tell the truth, and said,
“Didn’t you kick Mr. Atkins,”’ and then said,
‘“‘Some of them told us about you kicking him.”” T
didn’t tell Dr. James that I went back to the car, put
my foot on his head, or turned him over. I didn’t
make that statement. ‘“Kid Collins came and got
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me and they whipped me down there until I g(?t out
of breath, and then after that, they set me in an
electric chair to get me to swear to these things
against myself, that somebody else had come he.re
and stated against me’’. I don’t know Whet.her’Wﬂl
Wordlow was a guard that night or not; I didn’t see
him with any guns. When my wife anfl I got. the?e,
1 saw Alf Banks and the Beco boys sitting in Jim
Miller’s buggy. I didn’t see any guns there 'that
night. When I testified before, I had to tell a lie to
save myself, because they had done beat me u.p, and
were doing me so bad; ¢‘I just had to go their Wa‘y
and let it go right or wrong to save myse}f, and 1f
they killed me, they just killed me, and I just let it
go along.”” I got home that night somewhere about
half past 1:00 o’clock, went to bed and got up next
morning about sun up. I saw only one car a?,t Hoop
Spur that night, the one they say Mr. Atkins was
in (Id. 281-285). . . .
Appellants then introduced in ev1d<'ence. a certi-
fied copy of a petition to the Drew Circuit Court
for the incorporation of the Farmers and Labore;s
Household Union of America, signed by Henry
Davis, E. D. Williams, Ned Jones, Pete Davenport,
Z. R. McKinnie, D. Adron Nixon, F. H. Barnett, T.
L. Dixon, Wm. Mixon, V. E. Powell and J ’oe.Hyde,
of the constitution or Articles of ASSOClatIOIl. of
said union, and of the clerk’s certificate, declaring
said Association ‘‘a body politic and corporate’’.
The petition was filed on the 7th day of Augusjc,
1919,—and nowhere, either in it or in the Consti-

41

tution or Articles is there anything indicating any
unlawful or evil motive (1d. 296-308).

There being no other evidence offered or intro-
duced, the court then instructed the jury at length
(1d. 309-319); but as there was no exception to
any ruling in this behalf, we pass this feature of
the case with a mere reference.

The jury then with a promptitude suited to
external conditions and demands, returned their
verdict in the following terms:

““We, the jury, find the defendant, John Martin,
guilty, as charged in the indictment, guilty of
murder in the first degree, with the penalty of death
in the electric chair.?’ (1d. 318, 322, 323).

Appellant, Martin, then filed his motion for a
new trial, asking the court to set aside the verdiet
and grant him a new trial.

1. Because the verdict was contrary to law.

2. Because the verdict was contrary to the evi-
dence.

3. Because the verdict was contrary to both

/ the law and the evidence,

4. Because the court erred in overruling his
petition for removal to the Federal Court, in failing
and refusing to transfer the case for trial to the
Distriet Court of the United States for the Eastern
Division of the Eastern District of Arkansas, and
thereafter forcing him to trial.

5. Because the court erred in overruling his
petition for a change of venue, in failing and refus-
ing to change the venue of the case, and in there-
after forcing him through a form of trial.
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6. Because the court erred in overruling his;
petition to temporarily set aside his ple:jt of n:
guilty, and in failing and refusing to permit him to

i ed.
withdraw the same, as therein pray ' -
7. Because the court erred in overruling his

motion to quash the indictment, in refusing Fo hiir
evidence thereon, and in refusing to set aside the
present panel of the petit jury (Id. 319, 320). -

The court on the same day, May. 11th3 1920,
overruled his motion, refused to set aside said :eg—
dict or grant a new trial, and appellant excepted.

(Id. 320, 321).

Will Wordlow, Appellant, v. State of Arkamsas,
Appellee, No. 2450.

STATE’S TESTIMONY.

1. CHARLES PRATT testified 'substantially,
almost literally, the same as in Mafrtm’s case, No.
94592. In the record of this case it extends from
page;g :)?f.gi.{. MONROE, whose testimony in this
case. Record 2450, extends from page 99 to page 104,
is sﬁbstantially, almost literally the same as it Wz%s
in Martin’s case, except that in the cour-se of his
direct examination, he was asked the following quesl—
tions, and made the following answers, over appei-

t’s objections: ) )
tam “Q X Now, I wish you would tell the jury just

what happened to you when you got do@ there
(Hoop Spur), what occurred and everything that

happened, just as it happened.”’
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“A. I left Helena about 10:00 o’clock that
night, going down to this camp, and I got to Hoop
Spur church, and there was a Ford car standing
there in the middle of the road, and I pulled off to
the left or east side of it, and stopped right abreast
of the car, thinking possibly the car had broken
down or somebody was there. There was no omne in
the car, and I pulled ahead then forty or fifty feet,
and stopped to look at an object in the road, which I
afterwards found was a coat. When I stopped and
looked at this coat, I was fired upon. The first shots
were from my left, the east of the road. Two of the
shots hit me, one in the nose and one in the left arm.
In trying to leave there, after this shot, I killed my
engine, climbed out of the Ford and lay down on the
ground by the side of it, and there was a volley of
forty or fifty shots fired. When that volley quit, 1
got up and cranked the car again, and had time to
get in and get pretty good headway, when they
opened up another volley.
Q. Which direction did those shots come from?
A. They came from the two sides of the car,
both east and west.
Q. About how many shots were fired at you
while you were there?
A. There were about forty or fifty shots fired
at each volley.”” (Rec 2450, pp. 100-102).
3. AMOS JARMON testified the same as in
Martin’s ecase, plus the following:
“Q. Well, you heard the witnesses who were
with you testify that there was a whole lot of women
and children’s hats lying around in there?
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A. Yes;Iheard it.

Q. Did you see those hats?

A. Yes, sir; T did. There were some hats

. ’s skirt.
there; I even saw part of a woman’s s '

Q’. What disposition was made of the litera-
ture?

A. Well, sir, I couldn’t tell you; son'le member
of our possee took this literature to bring to the
sheriff’s office.”” (Rec., p. 109). _—

H. F. SCHMIDDY testified the same as in the
Martin case. (Rec. 2450, 1, 12, 13). .

4. JOHN RATCLIFF, whose testimony ex-
tends from page 114 to page 128, of record 245‘0,
testified substantially, almost literally the same as
in Martin’s case, plus the following: ‘‘Some boys
went down the road, to the car, or at least went that

ay. . ‘
o Q. Did you hear any conversation down there
between the boys and the men in the car?

A. T just heard one of them ask the boys were
they going coon hunting, but what they answered I
did not understand. '

Q. How long after that conversation before
the shooting took place? _

A. T don’t suppose it was more than two min-
utes, something like that, or a minute.

Q. From where did the first shot come?

A. All the first ones?

Q. Al of them. ’
A. They were repeated backwards and for-

wards, from the car to the boys that were on the
road ; they were coming from both ways.
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Q. You mean from both sides of the road?

A. From in the road where the car was, to
where the boys were, and from the road towards the
car. * * e

ON CROSS EXAMINATION.

They had me charged with killing this man. I
think 74 of us were sent to the State Farm, and five
of us are here as witnesses, I saw no shots fired
from the place where T saw Wordlow and Martin
sitting, saw none come from there. The first fire I
saw came from the car toward those boys.

Q- Was it in the direction of the church?

A. Mighty near it, not quite.”” (Ree. 2450, pp.
122-124, 126, 127).

J. D. MOSEBY testified: I am a Helena law-
yer, asgisting the Dbrosecution, and was so engaged
in the trial of the State vs, Ed. Ware, and talked
with Will Wordlaw about the trouble at Hoop Spur.
He made a statement to me about his connection

with it. Absolutely, no promise or inducements were
made or held out to him. He had been tried and con-

" victed of murder in the first degree. He said he was

there that night. There was no coercion, force or
duress used by me.

(Here appellant suggested the taking of proof
as to whether force or improper influence had been
used, and the court caused the jury to retire, and the
following proceedings occurred in their absence) :

Appellant’s attorney introduced DAVE HAYS
and examined him, to this effect :

**Q.  You were brought here to testify as a wit-
ness?
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A Yes.

Q. Do you know whether or not the defendant
here, Will Wordlow, was forced to testify or furnish
information against himself, or whether he was
beaten? ‘

A. From the scars and sores I saw on him; he
told me he was beaten.

Prosecuting Attorney: *‘I object to that.”’

Court: ‘‘Don’t tell anything be told you.”

Q. What do you know, independent of what he
told you, about being?

A. Wil Wordlow?

Q. Yes.

A. He said he was whipped.

Court: “‘Don’t state what he said.”

Q. What evidence do you know of that he was
forced to testify or make statements?

A. I don’t know any other except just seeing
the scars on his person. (Id. 131-134).

CROSS EXAMINATION.

Q. You were arrested about the time every-
body else was, and was brought here and put in jail,
charged with this murder, with participating in the
trouble down at Elaine, weren’t you?

A. T was.

Q. And you say that Wordlow was brought
here about the same time?

A, T don’t know when he was brought here.

Q. Do you know when you saw him in jail the
first time?

A. No.

Q. Did you know of your own knowledge,
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except what he told you, who put the sores on him?
A. No.

Q. You don’t know anything about what was
told him, why they were put on there, if they were
put on there by somebody else, do you? You don’t
know what was said to him, or why he was whipped,
if he was whipped, except what he told you, do you?

A. One man told me not to answer about what
he told me.

Q. Do you know what was told him by the peo-
ple whipping him, or why or for what purpose he
was whipped—or was you there at the time he was
whipped?

A. No; I wasn’t there.

Q. Then you don’t know whether he was
whipped to be made to testify in this or any other
case?

Court: ‘“Well, he said he wasn’t there; he
couldn’t know anything about it.”’

Q. You don’t remember about what happened
here last court, when Mr. Moseby walked down
there while the trial was going on and asked you
where Will Wordlow was on the night of this shoot-
ing at Hoop Spur?

A. T can’t remember anything hardly, because
I was so scared.

~ Q. Did you tell Mr. Moseby then that Will
Wordlow was out there as a guard, and had a gun,
and that Will Wordlow told you that he took part in
the shooting, when the car drove up?

A. I don’t think T told that.
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Q. And if you did tell him that, nobody whip-
ped you to make you tell himo that, did they?

A. Well, I got a whipping, I know.

Q. That was long before this trial, wasn’t it?
How long did you stay in jail before some fellow
licked you?

A. About four five days.

Q. How many times did they whip you?

A. Once.

Q. Do you know who whipped you!?

A. I know who did the whipping; there were
three or four big Niggers held me down.

Q. You were brought up here the second day
after this trouble occurred, wasn’t yout

A. 1 think I was brought on the 5th.

Q. Then, if you talked to Mr. Moseby after
Will Wordlow was indicted, tried and convicted,
which was along in November, you hadn’t been
whipped by aybody for something like thirty days
before you talked to Moseby, had you?

A. Ican’tsay.

Q. Well, you told a minute ago you were put in
jail about the 5th of October; is that the truth?

A. Ican'tsay;Iwantto tell the truth, because
I told a lie against my own self before, and got
twenty-one years in the penitentiary.

Q. Well, you are liable to get 2,000 more if you
don’t tell the truth; did you mean to tell the truth
a while ago, when you said you were brought up here
and put in jail about the 5th of October?

A. Icouldn’t say it was exactly the fifth. When
you get a man scared as old as T am——
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Q. Well, you were whipped four or five days
after you were brought here?

A. Let me stop; I don’t know how long; I just
can’t designate the dates.” (Id. 134-140).

WILL WORDLOW examined:

Q. Did you on account of being whipped,
make some statements that were against you, or
state that youn were guilty of something you were not
gnilty of ?

A. Yes, sir; I was whipped; I was done this
way: If yon don’t do this, Kid Collins told me—'If
you don’t tell these people that you did some shoot-
ing, and Ed. Ware did a lot, they will take you out
and kill you.” Kid Collins told me that, and he
helped whip me a whole lot, and everything he did
and told me I believed it,—he did me so bad.

And what you did was through fear?

Yes, sir.

How many times did they whip you?

Twice.

Tell the judge just how they phipped you.

Well, they stripped me naked, and two men
stretched me out, and they whipped me across my
back; if you don’t believe I have any scars on me, I
will let my clothes down and let you see it. And I
was set in an electric chair, and they turned a but-
ton, and then I had hortshorn put up to my nose, and
was done that way, and made tell these things, and,
sure, I told them. I don’t deny any of my talk; but
that is the reason why I did it.

Q. And you would tell them anything on

account of being afraid you would be punished?
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A.  Yes, sir; anything they would tell .
tell, I would say it, because I was scared I would g.
whipped again. (141, 142). -

" CROSS EXAMINATION..

Q. When did they put you in jail; how long
after the trouble? )

A. As near as I can recollect four, five or six
days.

Q. After the first of October?

A, Yes, sir. o

Q. Whe,zn did they give you the first whipping
—how long after you had been in jail?'

A. About four or five days, I think.

Q. When did they whip you next?

A. About three or four days after that.

Q. You were tried here about the 10th of
November?
I was tried for murder. .
About a month after they whipped you?
I don’t know.
Do you remember talking to Mr. Moseby?
Yes. .
After you were convicted of murder.
Yes.

Q. In which he was asking you about the parts
different people took in this thing?

A, Yes. ‘

Q. You remember telling him that you were
out there, one of the guards, had a gun, and took
part in the shooting of the people, when they came
there in the automobile?

POPOFOF

A. Yes.

o1

Q. That was three or four weeks after you had
been whipped?

A, Yes,
Q. He didn’t threaten to whip you?
A. No.

Q. He did not Promise you anything?

A, No, sir; he didn’t Promise me anything, but
this Kid Collins dig the promising, ang T thought if
I didn’t tell him, he would 80 back and tell Kid (ol
lins, and ke would come back and tear me all to
pieces. Kid Qollins bad done made me tell this talk,
and I thought T had to tell it to him, and to every-
body; so I told it to keep from getting another whip-
ping.” (I4, 142-145).

MR. MOSEBY was then examined by the State,
as follows ;

“Q. At the time the defendant made the state.
ment to you, the trial of Ed. Ware was in progress,
was it?

A Tt was in progress, or just commeneing,

Q. And Mr, Andrews and T were in the court
room¢?

I suppose so.

You went to confer with the witnesseg?
Yes.

And you talked to this man about it?
Idid.

What did he tell you?

The only question I asked him was Jjust
what connection he had with reference to the placing
of these guards, whether he was there when Ed.

POPORPOp
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Ware placed the guards. He told me that, and the
questions were asked in just that manner.

Q. Was there anybody present at that time?

A. T don’t recall whether there was or not.
The turnkey who brought him down may have been
there, and there may have been another person
there. He said he was going to tell me the truth. I
made him no promise, and he proceeded to make the
statement.

The court then overruled the objection to the
testimony, saying he would submit the question to
the jury on instruetion, and appellant excepted. (Id.
146, 147).

The jury was then recalled and the testimony of
Mr. Moseby resumed, as follows:

T had a conversation with Will Wordlow about
his being at Hoop Spur church the night Atkins was
killed. I think he said he got there between eight
and nine o’clock. He said there were men around
out in the church yard; that Ed. Ware was out in the
chureh yard and was putting out guards. He said
that Ed. Ware told him to take his gun and go out
and act as a guard, and gave him instructions to stop

any one who approached gnd ask them Whet.her or
not they were members of the union, and if they
were not members of the union, and refused to turn

back, they had orders to shoot, and that he took his

gun, and did so act as a guard.” (Id. 148).

LIT SIMMONS testified: I am a member of
the Farmers and Laborers Household Union, and
was at Hoop Spur the night that Atkins was killed.
T don’t know whether or not guards were placed out

°
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that night; when I got there the meeting was going
on, and the guards were out. ‘I did not see any
appointed to go out.”” I had never seen Will Word-
low there, and don’t know whether he was a member.
(Ree. 2450, pp. 150, 151).

DAVE HAYS testified: I was a member of the
Union at Alaine. I was at Hoop Spur the night of
this shooting,—got there about ten o’clock. I know
Will Wordlow. He passed my house in the night,
that night, about seven o’clock. I didn’t see any-
body with him. He didn’t stop, but his wife did.
She was somewhat behind him. I did not see Word-
low at Hoop Spur that night. When I got there, I
went into the house and stayed there all the time.
The next I saw of Will Wordlow was next morning
some time after sun-up. He came to my house. His
wife was at my house. I was fixing to go after my
cow. He old me he got lost in the woods. He told
me he was at the church the night before. I don’t
know what else he told me; ‘I never stayed in his
presence that long to identify anything he said to
mé, because I was busy around home.’’ I don’t know
whether he had been home that night or not. He
said nothing to me about it—said he was going home
because he wanted to pick some cotton, or something
or other. I don’t know whether he went home or
not, because I went to the back of the field. I left
him at my house. I think the next I saw of him was
at Joe Machons. (Id. 152-157).

Here the State rested, and appellant interposed
a demurrer to the evidence, which the court over-
ruled, and he excepted. (Id. 157).
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APPELLANT’S EVIDENCE.

1. DAVE HAYS testified:

“Q. You stated a while ago that the only way
you knew of the defendant’s having been beaten and
made to make false statements against himself, was
by the scars you saw on his person?

A, Yes.

Q. And that you had been whipped, how many
times?

A. Once. )
Q. Do you know how many prisoners were
whipped there?

A. You want sight, don’t you?

Court: *‘Yes, what you know about it your-
self.”’

A. By sight I couldn’t say any more than what
I saw on the person or body.

Q. Well, how many?

A. Will Wordlow, Alf. Banks, Sykes Fox,
T'rank Moore, Joe Knox, and a fellow over here at
the walls.

Q. How did you say they were whipped? How
did you say they whipped you?

A. Yes, some men, I think two, am satisfied
there were two, held me down. I was so scared I
can’t say now. They whipped me with a strap, and
Kid Collins held something to my nose that took my
breath. (Id. 158, 159).

CROSS EXAMINATION.
I don’t know how we came to get whippings.
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Q. Nobody ever asked you to tell anything on
anybody or yourself, except the truth?

A. Well 1 know I told something on myself
that was wrong, because I never harmed a man in
my life.

Q. No, but you were there that night when this
man was killed; that is the reason why you were con-
vieted. But, nobody ever asked you to tell an
untruth on anybody, did they?

A. When these men were holding me, and
when I would go to tell the way they wanted—the
way they would whip me—now, if you don’t believe
me, I can show you the scars; I will show them to
you now; I have got them now.

Q. Noj; you will not show them to me now;
answer my question. Was there anybody that asked
you to tell an untruth?

A. They would ask me to tell the truth, and
when I would start it, this fellow would hit me, and
ask me a question, and shower down on me.

Q. You remember talking to me last Sunday,
Dr. James and me?

A, Yes.
Q. There in the office of the jail?
A. Yes.

Q. I told you I wanted you to tell the truth
about this matter, that you were through with your
part of if, and you told me your part of it, didn’t
you?

A. Ttell you I have been so scared, I couldn’t
tell anything.

Q. Are you scared now!?




.56

A. Idon’t feel good a bit. 57
Q. You are scared now?

A. Yes,Iam. bettor say it; if you

I don’t know what the defendant, or any of : 1] > You will get tory all to
. ugh being afraid. -

these other parties were whipped for.”” (Id. 159- 9 b
162). - Did Kig wy;

2. WILL WORDLOW testified: Yes; he helpidyzg dt}):@ there?

I live west of Hoop Spur; will be 25 years old Q- Did he Punish yoy WhIp me twice,
the 1st of next October. 1 was at Hoop Spur church ¢ A . Yes, he sat me jp Zly other Way?
the night Mr. Atkins was killed, but I had nothing to Urned it on, Tpey e electric chajr, 4y

i ns . when yo 1€y had a butten 1, k » and
do with killing him. I had no gun. I saw the car elect Jou t‘_H'n it on, yon gap ’t git -?c there, ang
when it came up, between eleven and twelve o’clock. couldn(f 01_1311'3' I dont know what SHlL
I didn’t go to it. e teﬁ tsit still, kj

I went to the lodge that night with my wife and and ¢ chese things.
some otber folks. I was a witness against Ed. Ware, false et us. That ig
when he was fried. Mr. Moseby came down there to HOthins atements, I
the jail, and talked to me, and I made some state- bef g tf) d(_) with killing him,
ments. They were untrue. ore this time, w

“Q. Tell the jury why you made an untrue
statement to Mr. Moseby, in connection with Ware’s
trial?

A, Well, here is the way they come and got at
me: They called me everybody’s name I knew, and
after they got the names, Kid Collins went to bluff-
ing me, and made me say all those Niggers bad guns
and did a lot of shooting. Well, I had to say that or
get torn all to pieces, and I told them that. They
said, ‘Now, you know Ed. Ware is the leader of this
lodge; wasn’t he the secretary?’ I said, ‘Yes, Mr.
Kid.” He said, ““Well, if he is the secretary, he must
be one of the leaders.’ I said, ‘Yes, sir.” He says,
‘Didn’t he command you to go out with guns?’ I

Seen them opge or t

Wi
them there that i ce,
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A Yes; another car came up behind this one

and went to shooting into the church. I ran when the
first two shots were fired—ran out there and lay
down, back of the chureh. I saw the shots from the
two cars. I heard plenty of shots. I went home that
night. I didn’t tell Preacher Hays I hadn’t been
home. I told him I had to go home. That night I
ran and got off from my wife and went home, and
came back to Dave Hays’ house. We went by Dave
Hays’ that night, and left the baby there, with his
wife. I don’t know whether John Martin was in the
gang going to Hoop Spur or not. I don’t know how
many shots were fired—like popeorn popping. As
soon as those two shots were fired, the people com-
menced getting out every way—getting out of the
church. I don’t know whether there was a thicket
between the church and the car; it looked like there
was a slough between them—it looked like the car
drove up to the bridge over the slough, and stopped.
When the second car came up, it got ahead of the
first car, and stopped and went to shooting; it got
closer than the first car did. I was not at that little
pridge. I didn’t see John Ratliff there that night.

1 told Mr. Moseby I was going to tell him the
truth; that Ed. Ware got me into it, and that I
wanted him to get what was coming to him. I
changed my mind about these things after I got to
Little Rock, out of the hands of Kid Collins. 1
thought I was in danger of Kid Collins whipping me,

until T got to Little Rock. Sure, I would rather be

killed by the electric chair than whipped to death.
Kid Collins was not there when I talked to Moseby,

to get awa

¥ from here. If ¥
the man who diq the whj e
because T got whipped; T

tlaly. I a p . =
) h ve the scars on my erson (Id. 165

in custody about the Hoop

&9
but he hag
already tolq
sy me what I had bet i
okt by called me ont. I had never ref q o 8
3y ody. (Iq. 167-183) Hsed to talk
. aEYKES FOX testifieq .
Serving a sentenc
zilla;rgeq with killing a Whit: m
Couein ths n:;me Atking. T know Somethi
y and about the; i
Ny about “their beating
0 he was in Jail.  They Whipied llllilmvz(})lrdlc;)w’
e day

before the i
Y whipped me, Th
after they put me in the chaiy o gt lim )

in the pem'tentiary,

CROSS EXAMINATION.

I hear.d they whipped

Pped him opgee, I was

m with
They whipped me

and whipped Word-

. I rememper one ti
him, ang 1 know theymv(:il'
there, They didn 1
me, but in a reg
about twelve o'c

’t whip him in the same rog
M next to me.
lock, day time,

; T was too glad

. 1l the name of
bping, I would. | told lies

lied myself t, the peniten.

4. JOE FOX testified :

I knOl ‘ IH H or dIG we. I am a defendant hel €,

Spur trouble, I know




60

in the jail to make him testify.
ck where I was, we had‘ to
%% able to stand up to drink

they whipped bim
When he was brought ba:
give him water. He wasn

.192).
water. (04 CR)OSS EXAMINATION.

That took place about three days fa:fte:hz; v::;
ut in jail. It was threeor f0}1r fiafys a ernd oop
Ié ur trouble until I was put in jail. Ee ath et
iy the same cell. They whipped him tha o
iy Th next day. They brought us up here lalmo
ZI;;]' arfd whipped us that night. I don’t know W.
?

the
they were that whipped us. hTil:zt tolc; 1;:,(1:11111Ot te{'l
wanted us to do was to tell the . o

hem told Lawyer Jones,
the truth. I first !
: enitentiary, at Little Rock, after I was sent there,
p 2

i i out
about being whipped and telling lies. Hi caglci ot
nd asked about it, and told me to e
o ab t it. The officers here told me tf’ te .
trut}]; iuf; I did tell them the truth, part of it, but a

ruth,

the} \ ant’ed me t‘o sa‘5> I ha‘d to Sa§ ;'hether lt’ as

h in some things
t. 1 told the trut :
?111‘3 tmstlzle((l)rmll;o down here. If the truth kills me, I
ey a
will just have to go. (Id. 192—}97).
5. SAM WALKER testified s
same in this ease as in Martlg’zsoc(:)a;se,
i tracted. (Id.198- - .
mon}I’J;SZ;}I);lrsVRIGHT’S testimony 1is suzb(fltazxz)t’;z)ﬂly
i tin’s case. (Id. - .
same here as in Mar case
e 7. LIT STMMONS testified: ' ot they
1 had information from the umont. ol
coming there to break up the meelng,

ubstantially th'e
where his testl-

were
shoot it up.

€1

CROSS EXAMINATION.
Q- Where did you get the informatjon?
A. This union was going on about two months
before I got into it. I got the information from a
man, I didn’t know, a colored man. When I came
there and saw guns, I said, ‘‘Boys, what are these
guns for?’’ That was at Hoop Spur chureh, a good
while before the night of the shooting. They said
the understanding they had was that the white peo-
ple didu’t want that union to be joined, and were
going to get with us. Then I spoke to Will Wright,
a member of the union, and he sajid they had instruc-
tions from Robert L. Hill, but that Hill told them
not to interfere with nobody, except they interfered
with us. I don’t know anything about what instruc-
tions to the lodge about guards and their guns. T
saw guns sitting in the corner of the church house—
it looked about like seven or eight. I saw no others.
The man got out of the car, came across the big road,
threw his flashlight, and made three shots with his
pistol, that night. After that he fell. (Id. 21G-213).

8 SALLIE GILES testified:

I have two sons, convicted in connection with
this Hoop Spur trouble. I attended the meeting the
night Mr. Atkins was killed. I got there a little late,
about eight o’clock. The little church house was
packed. It is mot there now. It has been burned
down. The first shooting I noticed was the shots
coming through the windows. They were coming in
from the north side of the church, from the direction
of Wabash and Helena. They struck the lamp,
knocked the globe off of it, and the light was put out,
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the middle lamp light. There was a good deal of
stirring around then. We were falling around
there, begging the Lord, getting under henches and
everything else. I don’t know how they got out of
there. I got out through the window. I don’t know
how many shots were fired. ‘‘They fell on the
chureh like fire in cane in a new ground.”” (Id. 915-
917).
CROSS EXAMINATION.

That was pretty fast. The first lamp the first
bullet strueck was hanging about the middle,—that
is, the one I know. Two windows were in the north
side. I can’t distinguish the first bullet; when the
first shooting commenced the lamp went out. I
never noticed any bullet coming through the wall. I
don’t know what kind of gun they were shooting
with; I never shot a gun in my life. The shooting
was so fast I couldn’t count it. I don’t know about
any guards. The church was packed when I got
there. If there were guns there, I paid no attention
to them. If I had thought of anything like that, I
might have noticed. That is the first time I was ever
there. I don’t know Hill. I know Will Wordlow; 1
didn’t see him there; I wasn’t noticing for anybody
in partienlar. (Id. Bve- BBV).

9. VINA GRANGER f{estified here to the
same matters, and substantially in the same way as
she did in Martin’s case, where her testimony is
abstracted. (Id. 222-238).

The same certified copy of Petition, Articles of
Association or Constitutiion of the Farmers &
Laborers Household Union, and Certificate of Incor-

e on either gj
. : ‘ T side
8ave the mstructions, extending from,

S 263 of thig ;
Which were objegteq to. record, No. 2450, none of

The jury then X
) i T verdict,
: 'We, the jury, fing
;glmlty of murder in
‘ ¢ indictment, ¢
electric chajr, »» (1d. 263 2’71(; "
3 .

th of May, 1920,

3. Because the ;
verd
and the evidengg, et was contrary to the 1w

4. Becaus
defendant’ y . in overruling
0 the Feders)

in overraling

venue of thig
nto trial,

overruling the

canse, and in thereafter foreing him i
6. Because the court erred in
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defendant’s petition to temporarily set aside his
plea of not guilty, and in failing and refusing to per-
mit him to withdraw his plea of not guilty, as
therein prayed.

7. Because the court erred in overruling
defendant’s motion to quash the indictment herein,
and in failing and refusing to quash it; and erred in
refusing to hear evidence thereon, and in refusing
to set aside the present panel of the petit jury.

8. Because the court erred in overruling
defendant’s motion to guash and set aside the
sheriff’s return to the special venire, and in refusing
to hear evidence thereon, and in refusing to dis-
charge the talesmen.

9. Because the court erred in ruling that
venireman S. S. Shotts was not qualified to serve on
the jury. )

10. Because the court erred in overruling
defendant’s objection to the following questions pro-
pounded by the Prosecuting Attorney to the State’s
witness, Charles Pratt, and in permitting witness to
answer the same:

Q. Did any Negroes come up to where you
were, besides the ones that went to shooting?

A. No, sir; they were all shooting at one time.

11. Because the court erred in permitting the
Prosecuting Attorney to propound to the State’s
witness, Charles Pratt, the following question, and

in permitting the witness to make to them the fol-

lowing answers:
Q. After the shooting commenced, after they

of forty or fifty shots fired.””
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came up and
You fell oye i
oceur shortly afterwardg? T, did any more shooting
Yes.
And further

s erred i st
in detail a6 fg o W permitting him g 4

d further shooting, stify

Q. Tell the ;
Jury what ha
vou & Ppened to
io (Iiolvv? there that night, just 55 it }T: o
coing d Ownetz thHieSIena about ten o’clock af I;?ZZ?
£ tamp, and I got ’
t;:;: fhurch, e}nd there wag a Pgordd(;:: . H?Op
o :1 the middle of the road, ang T puH:cgandm
» OT east side of it, thinking Dossibly ': i t((i)
it ha

broken dowp
. » OX Somebd wa
1o one in the car, angd 1 Z)ulleii there, and there was

Y the side of it, a
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erred in overrnling defendant’s motion to exclude

said testimony from the jury.
‘The court further erred in permitting said wit-

ness to testify as follows:

EI’ Wheg that fellow .qult, I got. up :Z.ind cranked State’s Witnoss,
i[{ the car again, and had time to get in and get pretty _ defendant told y J. B, Moseby, to testify th
} gocd headway, when they opened up another vol- Hoop Spuro " hHlIll that he, defendant wot ?t 1flllle
i ley.” ab chureh the night Atking wge 1o -
V;} And the court further erred in permitting the the(l:t v:lght O nine o’clock; that anl;ish was killed, E
tl: Prosecuting Attorney to ask said witness the follow- ‘ Ed. W ere men around oyt ip the churchOW e said ! i
i ing question, and in permitting witness to answer guar dsa:sldwtf f'lllt in the church yard, pi?;i;tha:
. - . y a . 4]

the same, ovtar de.fendgnt’s'ob,]ectlon. and go out ang acte’ Ware, told him to take his guun

. Q.knWh;ch direction did those shots come from, instruetions to sl;opazl a guard, and that he gave him

if you know? Ly man wh

A. They came from two sides of the car, east ;‘:il::h;;they dwere members of theouziim:;g e?’t}?Sk
and west. » and refused to turp 1 they
| orders to shoot and that he o k ack, that they had
act as a guarg, ok his gun and giq 50

Q. About how many shots were fired at you?

A. About forty or fifty each volley.

14. Because the court erred in permitting the
witness for the State, John Ratliff, to testify that
members of the union had orders from the officers
thereof to put out guards.

15. Because the court erred in permitting said
Ratliff, over defendant’s objection, to testify to a
o conversation he claimed to have heard between some
[ one in the Ford car and the Negro boys claimed to
have been the guards.

16. Because the court erred in overraling
defendant’s objection and in permitting witness
Ratliff to testify to other shots than those alleged to
have been fired in the killing of Atkins.

17. Because the court erred in holding the

Zzll appeal. (14, 275, 276) |

o ! ‘ b

f anks, Jr., Appellant, . State | ¥
Appellee, No. 2453, ! Artansas, |

L CH AiTATE 'S TESTIMONY.
tially‘ almost | fLES P_RATT testified here, sybst L
in Ma,rt‘ r 1 not quite literally, the Same’a L a'n- AR

s case, plus thig statement: | asks de&ld I
) e T.
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) Come
C e [4 lﬂd man ‘ Sald

ac ‘

]nachlne and I could Il()t, (Re@. 2453, pp. 29-80). : ﬂ[e
’ Ire

on, let’s go,
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; The auto hadn’t yet got

b~hadn t stopped, T Saw its light up the road
] € Doys went 4 little below me and st
‘ cireuit elerk, and . nd stopped, and
e o BREY BUBKE: 1 gzw S tslfayecji .there until the ayt, tame up gng stopped;
|2 AUBKEYES D‘{ Jou e e (in e;, irectly, fhe erowd went on towards it I
o O rested il 70 ] frec on Alfh was in the crowd; I couldy 't tell one man

_ ; Tom
Elaine)? ; pellant objected for imma- Jjust a: nt(;li; I;Veli clzuld' s
(To this questlzno?;rmled the objection aund avi .

teriality, the cour .

cepted). ~ -
appexliantle;ot I:,here Wednesday mV(;]rx;mg tay night
‘ ednes
there Wednesdajmy, ght
o '}VES gg:;moming, some time after the soldier
and Thur

, I saw

Several standip
The Becko boy sai

from another
There were two or
me like they hag guns. T
ybody else had gung o not,

g around talking.
he . d, ““let’s 80 down there’?, they
e e A enn g;(;nj mo;lzet;lilrecfl:lly, and then he said_, ““come on,
o was arreste Id 87 an en they went walking slowl toward
got thel'e-for something he had done before ( the car, Directly 1 pe 4
* *O¥
. tially,
01,92). testified substan
ARMON
3. AMOS J

re as in the Martin case,

here l%terau?’ t}f S?snfb];:racted 04 d 93-103).t l
e K M SI:IROE testified in all mate

. V; Ksz'ml\ldeoas he did in Martin’s case, whef
respects‘ o is abstracted (Id.. 103-106).k -
. teStlmonyN RATLIFF testified: I nh

. JOHI saw him at Hoop Spur (?hur(:)
. JI‘(.)ctober 1st, when the shoc;ltlif
s O'f as in session when I got 1] efe;
T'he umoﬁ Wleft hand corner of ‘fhe o
o ;Ioop Spur, towards ,Elzfmee,
towar(ll)s s. whose names 1 can t gn;l;d
- oyu;omobile come up there, » _ |
Sthes bog s who were in the roadlwa : | i
o :)sz’rards the chureh. The 31: |
:zzg,w(;re in the road. The Bec!

say how many, The

As near a5 I could
from the back eng of
towardg the chureh

were bunched up t
. them, T thought 1 s
£ Was he, but [ could be mis

here,

a few times, T could

Were more thap four o

CROSS EXAMINATION .

church lights went out abo

ard firing Commence. There
T five shotg fired, but I can’t

see, the §

rst shooting came
the

. car, and wag ranging
» a little. Tt wag a pretty dark
s had g gu

n, I didn’t see it; they
I didnt walk right up to
him wel enough to say it

. taken. T have beep around
- him off and on for about

4 year,—been ip his com-

een mistaken, The
ut the time of the second
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shot.' I'am serv‘ing a term in the penitentiary, about The womep . 71
~ . an got Oling,

1 guess that when the first shots were fired T was ‘ ;:z:e t?;;’ it;:)rted anotheg;« S}fouotﬁnAgft::r;he Women gos;;
something like a hunfired yards away from them. I 7 H P’ 121). Pe, but I wag
could see their directions b‘y the flash of them. They Martin g c‘a ] . SC'HMIDDY testified t}e
were fired sort of quartering up the road. When € Where hig testimony is ebsame as in
this man spoke to the. boys, they sort of run towards APPELLA abstracteq.
the church, and ran into the wix:e fence, ou the side ’ 1. SALLIRg NT’S§ EVIDENCE.
next to the churech. I don’t think they were quite Stantiauy, almost GILES testified the gy
even with the car. This man threw a flashlight on case, where herstelslttizally as she did iy Ill&zrtf:b_

Ony

them, and that was the only way I could see anything
at all, from where I was. After the shooting, they
came back towards the church, to where this other
crowd was standing talking (Id. 114-116).

6. LIT SIMMONS testified: 1 was door-
keeper at the Hoop Spur Union the night of the
shooting. I got there late, after the meeting had
commenced. I know Alf. Banks. I saw him there,
after the first shooting. He and the two Becko bo
came in the church. He had a flashlight and the
other had a pistol. One of them would say, ‘I
him’’, and another one would say, I killed

4. ED. WARE testifieq .

th .
¢ Hoop Spur Lodge of the Fy L Was seoretary of

Household Uni I'mer:
n . S and I,
night of the lon of Amenea, aborers

and wag there the

. . . t
A)f. said, ‘I killed him’’, and ea'ch of the Bec];i Se@retary’ andr‘(:;ll.)ie, September 30th, 191 :
said the same. They were arguing over a fli ing, and T wag s'tt% € We were carrying op 0;1 Wwas
1ng at the geep T meet.

and pistol. They said, ‘‘carry on your me
have done killed him’’ (Id. 117-120).

CROSS EXAMINATION.

I don’t know that I am wrong about

thing. I have told it just straight, direct

tell you how it was: The first starting ol

ing, there was a space between the tw

etary’s tahle filling

collect;
3 ecting Money ang keeping that

. Were up there
g pulpit sajq “Who is 't?&’lf
’ Ome white folkg?’ R

They saig,
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in if they want to come in; we will
e themafx;rtlﬁ;z 1tfh:cey yWant to know a:bout oucr1
ten‘them hat we are here for.”” At that 'tlme I ha
bu?mess,w work, and called the attention of the
ﬁms}'led én an wer’lt to get up to make my pronounc-
PreSIden ’ bullet came right across my face. Some
e a' ht into the window and knocked th'e glass
o e me d seemed like & bullet came right by
D oer 1 anldn’t tell whether it was a bullet or
eF;‘rixfl((n;\/more fell right across me; ghin (:);111(i

ini ough the house, and 1 ¢
ttsrjiztak;gs;aflglngﬂf::e, agnd 1 was lying on the
ea

_ ly
’ they all got out,—can o¥1
foor.” 1don’t Fuow T er tl?e door, crawling

my fac
glass.

. I made ‘
o e [lesetllfle best I could, and crawled out m'
rots bes t of the church, and' lay
fast, I was afraid to

and :
an alfalfa bed, kind of eas

down. The guns were firing so
stand up.
Lit Simmons w ]
idn’ t there until a ’
S 1 didn’t see him there after the ;ter ne
pa 1 didn’t see any doorkeeper &

as placed at the door,dbut I

meeting ha cqm-
e hooting
m
took place.

-154).
(14. 15519 )CROSS EXAMINATION.

X S“PP? S;:d Vc;’;:naego}:lfe lodge and startfef(z :;:1-
there" Th?i,m Miller was president. Myhzxmfe.
meetmg.th me, also Will McFarland and. 1h .
gfr:"i \lv(;ow w’ho put out g:;larlds:‘1 i’;h:t,f‘;c n;iss,any“

e out;
o ﬂIlE;: i‘vlvardls ;:;I;ed lots of men. ;l‘:e;l Zh
flalw:l:es waqnsm;ﬂl, and was packed. Abou
0 s

9.00 o’clock when I got: :
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men belonged to that union,
there. I don

were; I paid
ple at differe

and there were women
’t know who the people on the outside
10 attention to them. I did not see peo-
nt points on all sides of the chureh, I
did not distribute guns or give orders to people who
stood on the outside, nor tell them what to do. I did
not station armed guards, nor give them instrue-
tions. I knew Alf, Banks, Jr., but was not really
acquainted with him. I didp 't see him that night
when I went in. He came in there once, after I got
in. I don’t know whether he went out after he came
in. Ididn’t see any guns in the church house; I saw
none at all. I didn’t carry any gun there. If there
were forty or fifty guns in the house, I didn’t see
thers. I don’t know who started the shooting, but I
know it started from the north side of the church,
My gun was at home, a 40-70 Swigs rifle. I don’t
know how many shots were fired to begin with; when
two shots were fired, T fell down. The light went
out. T did not, when I got out, ask anybody what
started the shooting, nor who was disturbing the
proceedings; T made no effort to find out. I did not
80 home that night, becanse T was afraid; they were
shooting, and the country was all stirred up. I
don’t know that there was nobody but my own color
and community there that night. I did not hear

somebody knock on the window and say, ‘“The white
folks are coming’’,

And 1 did not so swear six
months ago.

I went there to turn over those books
that night, because I had been told that trouble was
going to occur from that lodge. Mr. Will MeCulloch
said that, and for me to get out of it, and I was going




74

i i ing to give the Presi-
P th:zex;g }31.6 ih:i:if; kgpt me from it. 1
dent; o Whet,her Alf. Banks was outside or not,
o k}llmwhooting started. I don’t know ‘fvhethgr
Whefl o helped to kill Atking or not. During t'hls
ffoiﬁzi, ferft,——went to New Orleans,) and was going

. 154-164).

nader an ﬁgﬁggﬁe éI}gAMINATION. '
On the 25th of September, I went to Elaine, (t)cz
t office, and Mr. Will McCul%ough came, hg ;
t}'le posil walked out; called me; sald‘ that he ad
ﬁixin ]?n;wing me a long ti.me, and clllkefi a:}n{(;,da;e
began to talk about the union, th; lt(L l(gie ,h asked me

i S.
o lsor‘t izfeda;zggtialtt ;;tahough I was secretary
l'ec.ent }:i':l(;)n’t k;low much about it. He told me thI;y
o 'lt’ o the leader of it. I told him I was not. te
Sa}d : Wasd heard that we were making the lodge to
s hf]l: s and run cotton picking up to 8‘31.50 hulxll-
Y Strt fd him we were not. He then s?.ld ,that «z
i:;d;bezn (;mowing me a long tirglze, m;:td;g: ;fv:i:t
said, ‘““You ki

:i)lixslege liiaieste I?tu:; g(filr?g to cause trouble here.”” 1

was sitting in it with me, T had no

not go back into the chureh, after the shooting (14,
184-185).
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6. LIT SIMMONS testified: I have testified

here every day. 1 saw the man that fired the first

shot the night that Mr. Atkins was killed—saw from
the flashlight ; I think it wag

(Id. 181, 189).

CROSS EXAMINATION.
I saw the flashlight when the shot wag made; it
went out then. T gaw the body laying where the
flash was; it wasn 't behind the ear. Two of the

their having guns (Za. 182-183).

7. ALP. BANKS, Jr., testified: I am 25 years
old. Iam charged with killing Mr. Atking,
at Hoop Spur that night. T lived between Hoop
Spur and Elaine. I had nothing to g with the kill-
ing of Mr. Atkins, When the shooting occurred, I
Wwas sitting in Jim Milley’s buggy, and Albert Giles

gun there. T did

I was

CROSS EXAMINATION.

I came to Arkansas from Louisiana., T Jjoined

are thing.”” He

tOI.d e, meantett(i)n i;etz(;uz(ig, and get out of:

said, “'Wezl” }iolllnegw him in Louisiana, ?3 years ag
;ha::}haltlclcgépting his advice, and was 6g70)1ng to ten

g l:iggglii;; ofePetition, Constitutizx; oor
ten of & ciation and Certificate of Ing P

ztlsei'(:; glijio in Martin’s case (Id. 169-180).

the union in September.
good thing. I hadn

The people said it was a
't been to two meetings,

uge pump shot gun at home, I
e, saw that car come up, saw the lights of it. I saw
. John Ratliff there, and the Becko boys. I did not
i 80 down the road with them. T testifieq here last
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in Will Wordlow’s trial. I testified then that
T vas itting in Jim Miller’s buggy when the car
s Sl- thzgx’c 1 saw Will Wordlow do shooting, but
can'lcei u'f ;ee him do any; 1 was whipped into testify-
'I dlﬂ]:at «Q. You testified that you saw Wordlow
lal;gd Ma;'tin coming up the road, shogcng towards
idn’t you?’’ A. Yes.”” Q. You were
;k'ls(la(efla{l;ig question, weren’t you: “V\glere \:;ere zzx(ll
when the shooting began?”’ Al es.I w}.len ol
didn’t you answer it: “Where was o
oot started? I was right there in that little
Shooungh re the bridge crosses, and I walked up to
e d walked on towards the car, and t'hey
e ?ln in there so fast, I walked to that little
troo. S}Iloé(l) ;’% know whether it was a gum tree, .or
tree" 1 Os but I backed up to that tree, to keep hu,rt
o 1th‘lvat"n me, and I says, ‘‘This is the front,
o he oof 1 ‘g‘Bac’k out of the way’’, and then sho'ot‘
?nd b S? . ns and rifles were shooting sorrnethl.ng.
et Sh;) gfldidn’t you testify that? A. Yes, su‘I,
Scandiiog stixat when T was here before, but the way
— ; ed up here before, a man would sayl z.igy(i
o d that is the reason that you testihe
thing- < A';Ifles Q. Didn’t youtestify t'hat y(:;l
. 1wth ?e af th;a car, engaged in the shootmgl“l1 oé
gels‘e si: . T testified everything Wh‘d.t Y(:iu uf; fnd
theelfe, bl;t T was forced up to it, wh;g:): N ,A_nd
with hartshorn or somethu'lg upt }Ilnif Y
that is the reason you testified tha

ir; d to do it. ‘ Codk B
51"7 ilgj)‘c home that night about 1:30 o’clock,

<0 Jim Miller’s bug
staved there all night. T wasin Jim M1 .

¥t A Yes,
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when the shooting took place, when it started; then I
jumped out, over into the sorghum patch, right saide
of the road, and lay down until the shooting ceased,
and then went home. I didn’t know the man was
dead. T didn’t see him. T saw the second car come
along, while I was there in the sorghum patch. It
stopped, and there was more shooting. I never knew
Lit Simmons until he came here to the Helena Jjail.
The Becko boys and I did not have an argument
about who would get the man’s gun. I don’t know
the Becko boys, and don’t guess they know me. I
did not get the flashlight nor the gun (Id. 185-194).
No other evidence being offered in the case, by
either side, the court then gave to the jury instruc-
tions extending from page 186, Rec. No. 2453, to
page 205, but as there was no exception to any prop-
osition or feature of them, we do not abstract them.
The jury, with their usual promptitude in these
cases, returned their verdict, signed by every mem-
ber, in these terms:
““We the jury, find the defendant, Alf. Banks,
Jr., guilly of murder in the first degree as charged
in the indictment, and fix his punishment at death in
the electrie chair.”’

Appellant thereupon filed and presented his

f motion for a new trial, praying the court to set aside

the verdiet and grant him a trial, on these grounds:
1. That the verdict was contrary to the law.
2. That the verdiet was contrary to the evi-

dence.

3. That the verdict was contrary to both the

' law and the evidence.

R
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4. That the court erred in overrgling.h'is peti-
tion for removal to the Federal Cogrt, in falhgg agd
refusing to transfer his case for trial to the Lfls.tlect
Court of the United States for the Rastern -D1V1S],()11
of the Hastern District of Arkansas, fmd in there-
after forcing him through a form of tna}.

5. That the court erred in overruhng def.e?ld-
ant’s petition for a change of venu)e, fmd n falhl?g
and refusing to change the V:I'lzle of his case, and in

ing him into trial.

theriffte;‘hir(t}}igcourt erred in ove?rulin.g defend—'
ant’s petition to temporarily set ?,s1de his p}:z;li;)lil ‘
not guilty, and in faihng and refl(;smg to permi :

i 1 in prayed.
N W;thd;?iztl%hzse?;ieerid Sifn overruling defend-
ant’s ;xlotion to quash the indictment, in failing ang
refusing to quash the indictment, and furt}(lle;, e;;«zr
in refusing to hear evidence thereon, an ur1 o
erred in refusing to set aside the present pane
ﬂ\le I:tlt'I‘J}?:‘Z . the court erred in ovel.‘ru’lingt hrlls1
motion to quash and setdaside tfhziz};eiszhi ar: :vi_

ial venire, and in refu

(ti(:arfcheeﬂi)::;z, and in 7refusing to discharge the tales-
men.9 That the court erred in overruh'ngr jus
objection to, and in permitting the s:::se 1;(1): %: ¢
by witness, Aubrey Bur];e, that he oo
Spur about 4:00 o’clock in the mO;;l ,f’that ‘
A. Atkins was killed, and that he feor e
Clem was arrested and sent to ‘Helena i
he did before the killing of Atkins.
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10. That the court erred in overruling his
objection to thig question put by the state to Hd
Ware: Don’t you know that you distributed the
guns and gave orders to the people who stood at
different places around the church, and told them
what to do?

11. That the court erred in overruling hijs
objection to, and Permitting the state to ask him,
while on the witness stand, the question in reference
to his testimony given in the trial of Will Wordlow,
at a former term of the court (Id. 206—208).

The court overruled thig motion, and appellant
excepted. -
The court then sentenced appellant to death,

and he prayed and obtained an appeal to this court
(1d. 209-213).

Albert Giles and Joe Fox v,

State of Arkansas,
No. 2451.

STATE’S TESTIMONY.

1. HERBERT THOMPSON testified :—T live
in Helena. I knew James Tappan intimately., I
iwas present when he received a mortal wound,
between Hoop Spur and Blaine, in thig county and
state. I was there as g member of a body of special
deputies sent down there by the sheriff. There were

between 35 and 40 in that body. There were some

23 or 24 right there, when he wag killed,—shot. Mr.
Proctor and T were right near.

shot him were in 5 thicket or bayou about 35 feet
wide.

The parties that

It went through a field, and resembled g fence
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rew,—only it was a depression. The shooting
occurred near Jim Miller’s house. Jim Miller was
named in a warrant to be arrested on that occasion.
1 had no warrant. The killing of Mr. Atkins late the
night before, September, or early in the morning of
October 1st, was the oecasion of our going down
there. I didn’t know how many persons were in the
thicket. I knew there were a number, but couldn’t
tell how many. I got close enough to see them,—
several forms,—one man’s blue jumper; but 1
couldn’t distinguish the men. We saw some of them
run into the thicket. I warned them that if they
came out and gave up, nobody would be hurt. I did
this in a voice sufficient to ecarry further, much
further than the distance I was from them. I did
it three times. The reply 1 got was a shot from a
rifle, from the side of the thicket 1 w'as on. Mr.
Tappan was on the other side of the thieket, oppos-
ite me, about 40 yards from me. Mr. Proctor was
also on the opposite side. When the shf)t was fired
from my side, we made several shots 1n reply.. I
could not tell whether they were down or standmg’.
The first shot was fired from the thicket, but 'I don’t
know who fired it; I only heard it and s.aw it flash.
Q. Were the other shots fired immediately afte;
that? A. From the thicket? Q. From anywhered
A. Qlosely following, yes. Q. Were those fire
thicket or from those
f;mI;Sgé; ways. Q. How long after that, bef'ore Mr
' ) :nk? A. Oh!duration of -
Tappan was shot you think? ! o
few wminutes. Q. Well, was th'e shooting contil
ued up there from that time until

who were with yout:
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I don’t know whether or not Tappan fired. The first
shot was from the thicket. Mr. Tappan was shot
later on. There had been several shots then, and I
had gotten close to the thicket, within 15 or 18 feet,
possibly closer when Mr. Tappan was killed. I
beard some one in the thicket say, in a sort of stage
whisper, ‘‘Shoot, shoot, shoot?’, three distinet times.
I am reasonably sure Mr. Tappan was shot just at
that instant. I don’t think he had shot. Just at
that instant I saw a flash of a gun in the direction
of Tappan and heard the report. I could not tell
who fired the shot. I then heard a rustling in the
weeds, or underbrush, but could not see Mr. Tappan.
I finally went to him, found he was shot, from the
top of his collar as far down as I could see, the right
side of his face and neck from about the collar line,
—and unconscious. He had been shot from a shot
gun, with buck shot. I think I counted 14 places
where the shots struck him. We took his body up,
out of the thicket, to an automobile. I am familiar
with the effect shot will have,—whether a shot-gun
will scatter the shot, or throw them together in a
body. 1 have had a great deal of experience in
shooting shotguns loaded with buckshot, and know-
ing the way an ordinary shotgun will shoot buck-
shot, I would say that Mr. Tappan was shot at not
over 30 feet. After Mr. Tappan had been removed
some of the parties in the thicket had gotten out.
I did not see these two men, the defendant’s in the
thicket. I found one or two men in the thicket after
the shooting, after Mr. Tappan was removed, who

1 had been killed, presumably; I thought they were

*
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all dead. This oceurred October 1st, 1919, pretty
close to noon (Rec. 2451, pp. 76—84).
CROSS EXAMINATION.
‘We left here to go there between 7:00 and 8:00
o’clock, and got there about an hour later. Four
went with us. There were about 40 there from
Helena. From the time we got ther.e, we were all
working under instructions of a chlef.deputy. 1
don’t know how many persons were killed before
Mr. Tappan was killed. I have an idea, but won’t
attempt to say, because there may have been more
in the thicket than I saw. 1 didn’t attempt to
identify anyone I saw in the thicket, whether they
were dead or anything; I went directly to Tappan.
I know of no women that were killed. I saw three
rpistols in the thicket. I saw three men in the
thicket, beside Tappan and Proctor,»—on.ly three.
1 did not go all around the thicket. Thfa thicket was
about 400 or 500 yards, probably a ht’ple further,
from the public road,—in a field,—ran through a
field. From 20 to 25 of us were down there. Eventu-
ally we surronuded the thicket. It was not s:hr-
rounded when the shooting took plaeje. I called 01:1 Ae
men to come out. Q. Were they hid in thfa weedfC . s.
1 could see them rustling about in the thicket; 1ki;xlr:.d
practically incessant.I g ’{:I;)Kwo:]lanir ;\Za;fl e
i icket? A. on’t know. ;
:flh:?}fe:ha; who were in the thicket were armed
9).
ot (14 8IJ‘LR—Iés—)D)IREC'I‘ EXAMINATION.
Mr. Dalzell was in charge of the. S.ql'lzid’ :1111
his absence I was. He was in the viemily,
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were separated to some extent.
charge (Id. 91—93).
RE-CROSS EXAMINATION.

We had a warrant for Miller, I didn’t see any
warrant for these men, the defendants (Id. 93).

2. ALF BANKS testified: Prior to October
1st, 1919, I lived near Hoop Spur, in this county and
state. I knew Jim Miller, and know Albert Giles
and Joe Fox. I was a member of the Farmers and
Laborers Household Union, belonged to Hoop Spur
Union. I was at the union meeting there the night
the man was killed. I saw Albert Giles and Joe
Fox the next day, about 9:00 or 10 :00 o’clock, A. M.
They were then at a thicket or slough right down
in front of Jim Miller’s house, in a corn and cotton
field,—right close to Miller’s house, about as far
as from here to the wall. The slough was a thicket,
and they were in it, so were Jim Miller, Arthur
Washington, Miller’s brother and a colored soldier
boy. I went there, went in the thicket near 10:00
o’clock. There were seven of us, and some women
were in the thicket above there. Albert had an old
single barrel shotgun. Miller, Washington and the
soldier boy, each, had a gun, and the other one had

a little old single barrel, too. We were in there
when the shooting took- place. The white people
came in there and started to shooting. The first
shooting they did was at the women, who were
about 200 yards above us, in the thicket. Then they
started to surround ws. I lay down, so did Jim
Miller, on the left hand side of me, and Albert Giles
on the other side, Joe Fox kind of behind us. Wash-

I was second in
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ington was killed dead on the spo‘t, Jim Miller was
shot right there, and Milligan Giles got shot and,
crawled across my foot. The white men hollowed
‘‘look out, we are killing our own men.” Albert
(iles was lying on the other side of me; Joe Fox
was behind me; if either of them shot, I d0f1’t l'mow
it. They surrounded us, and started shootmg in on
us. Fox was behind me, and when I saw hlm,. we
were running out of the slough, and passed rIght
by the white man that had been shot th?re. I don’t
know what became of the gun the white man had
there. I reckon Albert’s gun was left in the slough;
he was wounded, and was there when we left. I
don’t know whether any gun bursted or b‘lew .off the
stock ; the old gun Albert had looked like it mlght.do
that. When I saw the white man, he was laying
there, right on the edge of the slough. He was on
one edge and we on the other (Id. 94-102).
CROSS EXAMINATION.

I went to the slough to hide from the \vhitfa peo-
ple. I didn’t think they would come there in ;he
slough. That slough or thicket was about Zs atr
from the public road as it is from here to the tepo(i
There were a great many white people there, ah ane
about Hoop Spur; plenty of cars passed my hous

ay. I heard they were coming to kill us

B e e thicket and slough.

all, and I went over and hid in th

T wasn’t hiding down there to kill anyone. Y)Vl;er;hv;; :
left the thicket, I started toward home, bu

turned me around, and the soldiers se.nt us Y(Z;d:o
come out of the woods, and we came right ou |

soldiers (Id. 102-105).

|
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RE-DIRECT EXAMINATION,
We just took our guns down there, but not to
kill anybody, I didn’t; I don’t know what they took
theirs for. I just carried mine away from home.
Fox was behind us, and I don’t know whether he was
lying down or standing up. I did not hear Herbert
Thompson or anyone on the outside halloa or say
that if we would come out and surrender, they
wouldn’t hurt us. We did not start the shooting.
They, the white people, commenced i, I could not
see the white men shooting at the women, but T heard
them. 1t is not a fact that they came to the thicket
and told us to come out and surrender, and that we
commenced shooting.,, When they came in on us
they started shooting, and I just laid there, I
couldn’t raise my head up. When the shooting
ceased, I got up and ran. 1 didn’t make a shot, If
Giles or Fox did any shooting, I didn’t see it nor
hear it. The way the other guns were firing, T
didn’t hear it. I testified once before, ‘‘but I was
whipped up to it.”” T told them that Albert Giles’
gun bursted, and that he picked up Tappan’s gun. T
testified that last court, ““but I was whipped up to
it.””  After T ran out of the thicket, I went to Joe
Machon’s house. I took my gun with me. Joe Fox
had a little old pump gun. I left Albert Giles laying
in the slough; but when I got to Joe Machon’s house
he was there. Jim Miller got shot in the head. He
was laying down about four or five feet from me.
He didn’t say anything. Miller did not say ‘‘shoot,
shoot, shoot,”” and we did not commence shooting.

5
¥
:

< i tanay
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Tox and I ran out of the thicket together (Id. 105-
111).3. HERBERT THOMPSON, re-called, fur-
ther testified: Tappan was straight across th.e
bayou from me,—we were as at the base of a tri-
angle; the point where the underbrush showed the
Negroes were, at the apex. The.other gxen'xbers ‘of
the possee were straight across w1’.th me, in line with
Tappan. I presume he was moving a little south,
and was shot in the right side of the face. He had a
repeating Winchester shot g\m——2‘0 gauge. It was
lost there. It was afterwards delivered to Tappan
Hardware Co., while I was still an employe there
e il ’ ; 1 4%1. MOORE testified: 1 am (‘ieputy
sheriff, residing at Elaine. Recently I received a
subpoena for Cleola Miller and Henry ArmstrongI.
1 did not serve them, because 1 couldn’t find them. :
searched around and inquired from everybod;:11 .
thought would know where they were ; mo one C(t)h

tell me,—except that I got information that they

f it
were in Louisiana. I made a mon est return o

1d. 115, 116). |
( CROSS EXAMINATION.

T have resided at Elaine ten years, abouti(ani
have been deputy sheriff abo;:zt sleize;g()aars. I kno
Am;troﬁ‘%}g?ﬂthf[lztl\lcgigI(ELS testified: I live at
Elain'e and know Cleola Mille‘r and .Hems'ye' jtu:c];:le
strong. I saw them after the trial of this ;a}tl -
last term of the court here, last fall. ang Long,
then living on the same place, the Jackson
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Acre place. I think it was. I heard her say they

intended to go to Louisiana. That was a while

before Christmas. I haven’t seen them since (1d.
119, 121).

6. DR. O. C. WILLIAMS testified: I live at
Elaine, and practice medicine down there. I know
Cleola Miller and Henry Armstrong. I don’t know
where they are now; they said they were going back
to Louisiana,—going to leave this country,—said
that at the depot (Id. v22-124).

7. SID STOKES testified: I have lived at
Elaine 10 years, am well acquainted down there;
know Cleola Miller and Henry Armstrong, but don’t
know where they are. I have made search and
inquiry for them, as to their whereabouts, but can-
not locate them. I am a (big) Justice of the Peace
(Id. 125-129).

8. DR. A. F. JAMES testified: I am deputy
sheriff and jailer. I know Cleola Miller; had a con-
versation with her last fall, after the last term of
the court; she told me she was going to Lake Provi-
dence, Louisiana (Id. 130, 131).

9. G. H. HARDING testified: I am official
court reporter of the Phillips Cirenit Court. As
such, I took down the testimony of the witnesses in
the case of the State of Arkansas vs. Albert Giles
and Joe Fox, when they were tried here last Novem-
ber. I took it in shorthand, and later on tran-
seribed it into longhand. I took it down correctly
and transeribed it correctly. This (the writing
handed him by the Prosecuting Attorney) is a cor-

S
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rect transeript of the testimony of Cleols Miller,
also of Henry Armstrong.

Witness then read, at the request of the State’s
Attorney, the testimony of Cleola Miller and Henry
Armstrong, to the following effect:

CLEOLA MILLER: I know Albert Giles, but
not Joe Fox. 1 saw them, these boys, the morning
of October 1st, after the difficulty at Hoop Spur the
previous night. I left them in front of the house, in
the thicket there,—my husband, Jim Miller’s house.
Jim Miller, Arthur Washington, Albert Giles, Mil-
ligan Giles and another one I don’t know, were also
there, in the thicket. I saw them go in the thlclfet.
I was at Alf. Bapks’ wife’s house when the shooting
took place, not very far from where they were when

I left,—about a half mile, I reckon. If ﬂ‘xere were
any others in the thicket, I don’t know 1t.. T left
there about an hour before I heard the shooting.
HENRY ARMSTRONG: I was stayi.ng at Mr.
Lingard’s, picking cotton, at the time of this tronble.
I know Albert Giles and Joe Fox. I don’t know
whether I saw Joe Fox the day of the trouble, but I
saw Albert Giles. He was right dOWI} at the slough,
in the edge of the bushes, right there in front of J im
Miller’s house. I don'’t know what they were doing,
and don’t know how many were there. It looked

like there were about five or six. I went fr?m tllzerl({a
to Alf. Banks’ house, and heard the shootl?lg f:zc
at the thicket, where I left them, a good while after
T saw them there (Id. 132-139). . '
10. DR. ELLIS testified: I live at Hel’;nai
am a physician and surgeon, and knew James Tap

# oideooaddl
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pan. Treated him for gunshot wound last October;
wounded in right side of his face,—25 or 30 punec-
tures, one in his face, rather larger than the other,
looked like a rifle ball. The shots appeared to come
from a front angle. The shot sovered his entire
neck, entire right side of his face, and his mouth,—
knocked his teeth out. The result was fatal. He died
from the wounds (4, 140, 141).

HERBERT THOMPSON was here re-called
for further cross examination, and further testified :
That slough or thicket runs practically north and
south, I think. Mr. Tappan went through the
thicket, and I went on the other side. It was a few
minutes after the first shot was fired, until Tappan
was killed. I don’t think it was as much as fifteen
minutes (Id. 143-144).

1. JOE MEYERS testified: I knew James
Tappan. I helped put him into the auto, and
assisted Mr. Thompson in bathing his head, and I
Was present when Dr. Parker, at Elaine, gave him
first aid. In addition to buckshot wounds in the top
and side of his face and neck, the doctor lifted out of
his mouth a bullet that had the appearance of being
a slug, or possibly a steel jacket cartridge. He
handed it to me, and T laid it on the window sill in
Dr. Richardson’s house. I got to Hoop Spur that
morning, October 1st, about 7:00 o’clock. I found
probably ten or fifteen men at the church, I don’t
know about a large erowd coming during the day. T
was out in the woods the most of the day. There was
a large number of sheriffs down there, including
myself. There were ex-service men who had been
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deputized as deputy sheriffs. I was present at the
slough when Tappan was killed. One or two auto-
mobile loads went down there, and they reported
back the size of the affair, and then the rest of us
went. I drove the first automobile load. Tappan
was killed about noon, mortally wounded (Id. 146-
148).
APPELLANTS’ EVIDENCE.
1. LULA WARE testified: I live at Hoop
Spur, and was there October 1, 1919. All I know
tbout the trouble that day is that there were about
100 white men came to my house, got me and took
me to Helena jail. Before they took me from my
house, I went out on the porch, saw about 35 whi’fe
men in that direction, about the same number in this
direction, and Kid Collins said, ‘“Come out that
house Nigger, come straight to me.”” I went on,
and when I got to the white men, I asked them what
they were going to do with us women; one of them
said, ‘‘Nothing, if there were no men in the house.””
I said, there were none, and he said, there had bet-
ter not be. Then they started on to my house, and
commenced shooting about the left of it, and thgt
old man, Charles Robinson, was killed, and put in
my bed. There was a great deal of excitement thefe
that morning. They took me then, and put me 1n
jail and kept me four weeks. That is all I know

about it. I know nothing about the killing of MrT ‘

Tappan (Id. 149-151).

2. ANN CRUMB testified: I live on a farm .

near Ealine, about a quarter of a mile; have for 8
vears, and was there on October 1st. There was on

9a

that day, a great deal of excitment there, among the
colored people. They heard that the white people
said they were coming there to kill everybody, and
the colored people were . running. I hid out,—
stayed out all night. I saw armed white men there
that day, looked to me like a hundred or more. T
heard shooting that evening. I don’t know where
Jim Miller lived—didn’t know him.
CROSS EXAMINATION.

I'lived about two miles from Hoop Spur. I was
at home the morning after the man was killed there.
I don’t know anything about it,—about who did it.
I don’{ know anything about this case (1d. 152-154).

3. NINA JENKINS testified: I lived at
Elaine last October—went there last January.
There was a great deal of excitment among the col-
ored people the 1st of last Oetober. A Ilittle boy
passed home that morning, and told us some white
people were coming, and said they were going to kill
everything that was big enough to die; so I went
over to Paul Hall’s, and a little in the afternoon,
lots of cars came from towards Helena, going to
Elaine, loaded with white people, and later we saw
a gang of white people coming down the lane, and
Frank took us back of my house, into the bushes,
and we hid. There was a great deal of shooting
down there that day, and the colored people were
running and hiding out in the thickets and every-

where. When the soldiers came, and were taking
us to Haline, I saw a colored man and a colored
crazy woman, called Francis, who had been killed.
Her body was out in the vard, with her clothes

;
b}
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turned clean across her back, and some of the sol-
diers said it was a shame.
CROSS EXAMINATION.

T was never at Hoop Spur or at Jim Miller’s. 1
know nothing about what took place in the thicket,
about noon. It was early in the morning when the
little boy passed and told us the white ?eople said
they were going to kill everybody. I didn’t go to
Frank Moore’s house. There wasn’t a great crowd
of Negroes at Paul Hall’s, and I didn’t see any
crowd pass the road. I was sick, and went right in
the kitchen and lay down,—was just getting up from
being sick (Id. 155-159). .

4 DAISY FRAZIER testified: I was living
between Blaine and Hoop Spur last year. There
was a great deal of excitment among the colored
people down there on the 1st of October. It was
caused by a statement that the white people were
coming down there to Kill the colored people. When
the colored people heard that, a great many of them
went to the woods. I went to the woods (Id. 160).

5 SAM WALKER testified: 1 l‘ive at Hoop
Spur. There was a great deal of excitment down
there on the 1st of last October, among the colored
people, generally. The cause of it was that there
was some shooting over there at the ehurch on Tues-
day night, and it aroused the country around, and 031’
‘Wednesday, the next day, «Tyerybody fled awi).
The members of that union, 2 good r'nany of t etx}r;;
passed my house during that same night, atc'lter v

shooting. We heard that ther.e were & g;oob r;ls Y
white people coming there 1n large numbe

B R S i S i
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avenge themselves of a crime committed over there,
at the little church, and we were trying to get out of
the way,—1I was, for one. I was pretty close to the
shooting that night, lived pretty close. I hid out.
I did not belong to the union, and was not at Hoop
Spur that night. I don’t know whether the Negroes
who passed my house that night were going home.
They passed about 11:30 or 12:00. They couldn’t
tell me about the killing; every man had a different
tale. It was on Wednesday that I heard the white
men were coming. At 12:00 o’clock that day I was
about two miles from Jim Miller’s. I don’t know
who shot Mr. Tappan, nor anything about it (Id.
161-164).

6. ED. WARE testified: I am here under a
charge of murder. I have been in prison six months,
the 9th of this month. I was near Hoop Spur Wed-
nesday morning, October 1st. I left that country
about 10:30 a. m. that day, as near as I can get at
it. There was a great deal of excitment among the
colored people there at that time. They had heard
that the white people were coming there to kill
them. Albert Giles was my tenant, and I went
to his house that morning on business. There were
a good many people there, ‘‘squandered’’ there, and

"I asked what was the matter. They said a gang of

white people over there had killed a little fellow,
they called Lemon, and were coming to kill me and

every Negro they saw, and T thought it was time to

leave. I got afraid, got stirred up, and started baeck
home. I looked up toward Hoop Spur, and saw in
the big road about three automobiles coming
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abreast, about a quarfer of a mile away from my
place,—a gang of white gentlemen with guns, W{ﬂk-
ing about four or five abreast, and, ag I was going,
Isaac Byrd came along, and asked me if I had a gun.
and I told him I had. He asked me to let him have
it, saying I was not going to use it. Itc?ld him },le
couldn’t have it. e said if I didn’t let him have it,
and didn’t use it myself, he would go in and get it.
So I went on home and got my gun and left,—went
into the woods, never went back home, and finally
got to New Orleans. As I was going away from the
house Charles Robinson, who was crippled, was
with me, and we saw the white men coming, and ran.
1 got to the woods and got away, but I have since
learned he was killed. I was run away from home
about 10:30 o’clock a. m., October 1st. I went to
Alf. Banks’ to see about some bills, abO}xt 9:00
o’clock. I did not go home the night At.kms was
killed. I stayed at Henry Mason’s that mg}}t, and
got home about 7:00 o’clock the mext morning. 7I
didn’t have my gun with me at Mason’s,—didn’t
bave it at the church. I did not put out the guards
—don’t know if any were out, nor, if they were, who
out.
ot tﬁ?elr I got to New Orleans, I WeTlt under the
name of Charles Harper. My name 18 Ed. Ware
e ’; 6 : 11&71?1)3ERT GILES testified: I lived about a
quarter of a mile from Hoop Spur last year, andt;xlz
23 years old. I was never in any troub'le befm; -
—_never arrested. I was down there in the thic

that morning,

October 1st, when Lieut. Tappan was ‘\1

B

s

9%

killed, at the time they say he got killed. That
thicket is a slough—grown up in there—pretty
thick. I went there to hide. It was said that they
were going to kill us all, and I went there to hide. It
was away from the public road, and I didn’t think
they would find me down there, didn’t think they
would come there. I was in there, in front of all the
other boys, was laying up next to a cotton field, and
went to moving back, and got my arm broke, got
shot in the arm, in the head and in the ear. I did not
shoot at all. The white people surrounded the
thicket, and shot first; I understand they were white
people; I didn‘t see any white man there, at all. The
shooting come from up the slough. I didn’t see Mr.
Tappan, as I went out. I guess it was 2:30, when I
got out; I was sick; had been shot five times. I heard
some one say, ‘‘Look out, we are shooting our own
men.”’
CROSS EXAMINATION.

I had been a member of the lodge two or threc
weeks. That night of the shooting was the second
meeting I had been to. I left home that morning
after that train——near 10:00 o’clock, I guess. Ed.
Ware came to my house about 8:30. He was in my
house when I saw him. I got home from Hoop Spur
the night before, about 2:00 o’clock. I took my gun
and went to Jim Miller’s house the next morning,
but not until I looked and saw the white folks com-
ing. Joe Fox left with me. I don’t know where he
came from. I lived about a half mile from Miller’s.
Joe and I didn’t go right on to Miller’s house; we
went into the woods, and slacked along the road to




96

see what the white people were going to do. I had
seen about 150 white people coming down that road.
I first saw Arthur Washington and Miller at Mil-
ler’s house. Milligan Giles was with me. I }Tad a
single barrel shotgun. We all went into the thlck(‘:t,
I bad shells that I got in Elaine. We all lay down in
there. I didn’t see any of us fire. I myself did not
fire. I was surrounded, some on one side of the
slough and some on the other. My gun did not burst,
nor jump off the stock. T got shot in the first shoot-
ing. The white people didn’t ask us to come out: I
was in the west side of the thicket—don’t know just
where Joe Fox was—didn’t see him close to me. We
were hiding from the white folks. 1 watched the
white folks coming, and watched them when they
went in my house. We stayed in Miller’s house .and
around it until we heard the white folks. shootmg,
then we left. T testified in the former trial of this
case. Q. Weren’t you asked how you came to go
fnto the thicket, if you were hiding fro'm the white
people, and didn‘t you answer, “Jim Mllle.r ordered
us to?” A. No, sir; I don’t know. I think I t'old
you that the boy said the white folks were coming
to kill everybody. I don’t remember saying that
Miller told us to get into the thicket, and that he was
head of the lodge, and told us the white people were
coming to kill everybody. I don’t remembel" saymg
that Ed. Ware came to my house that morning, axll1
told me to go to Jim Miller’s house; I told yO.l(li ’i
came there that morning to get some bills. tI .dx n
testify that Jim Miller ordered me to get In
thicket (Id. 179-197).

the-
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Appellants then introduced in evidence the cer-
tified copy of the same Petition, Articles of Associ-
ation or Constitution, of the Farmers and Laborers
Household Union, and Certificate of Incorporation,
as stated in Martin’s case (Id. 198-209).

No other evidence being offered or introduced,
the court, after reading the indictment to the jury,
telling them that under it, it was sufficient, if the
proof justified it, to warrant conviction of the
defendants of murder in the first degree, or of mur-
der in the second degree, or of manslaughter, read
to them, from Kirby’s Digest, the statutory pro-
visions defining murder in the first and second
degrees and in relation to the burden of proof, and
then told them that to constitute murder in the see-
ond degree, it was necessary to show that the killing

was unlawful and done with malice aforethought,
but it was immaterial how long the malice had
existed, if it preceded and caused the homicide, and
that deliberation and premeditation were unneces-
sary; that to raise it to murder in the first degree,
there must be malice aforethought, specific intent to
kill, and premeditation and deliberation; that pre-
meditation meant thought of beforehand, delibera-
tion having in mind the consequeces of the conduct,
as distinguished from acting on a sudden impulse
without exercise of the reasoning power, and that
it was immaterial how long the premeditation and
deliberation had existed, if they preceded the kill-
ing; that defendants were indicted as prineipals
under this section of the digest: ‘‘One who aids,
assists, abets, advises or encourages, shall be
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deemed in law a principal, and be punished accord-
ingly’’; that if they should find from the evidence
beyond a reasonable doubt that defenda:nts were
present at. the time James Tappan was killed, and
that they, or either of them aided, assisted, abetted,
advised or encouraged the commission of the
offense, and were present at the time it was com-
mitted, they should find them guilty as charged; that
the State was required to prove all the material
allegations of the indictment beyond a reasonable
doubt,—not a mere possible or imaginary doubt, but
such a doubt as would cause a prudent man to pause
or hesitate in the graver transactions of life, and
that a juror was satisfied beyond reasonable doubt,
when from a fair and candid consideration of all the
evidence he had an abiding conviction of the truth
of the charge; that under the law, the defendants
were presumed to be innocent, and were to be so
held until the presumption was overcome by legal
and competent evidence on the part of the State.
Appellants then, by an instruction numbered 1,
asked the court to instruet the jury to find them not
guilty, but the court refused to so instruct, and they
ted.

€mcep’l‘he court then, at the request of appellgnts,
gave the following instructions, numbered respect-
i o 6, inclusive.

IV/elyl’.l t[‘o éonstitute murder in the first degree, the
killing must be done with malice aforeth'ou‘gh?, and
with deliberation and premeditation; if it is the
result of provocation or assault, it cannot be murder

in the first degree.
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2. If the killing is done as the result of an
assault by the deceased upon the accused, and in
resistance thereto, the offense can be no more than
manslaughter.

3. To counstitute manslaughter, the killing
be unlawfully done under the influence of a pro-
vocation offered by the deceased, apparently suffi-
cient to make the passion irresistable.

4. Omne who assaults another, or others, with
a gun or pistol, by shooting at him with purpose,
either real or apparent to kill him or them, or any of
them, may lawfully be killed, either by the person
assaulted or by some other Dperson; in such case the
slayer is justified on the ground of self-defense and

_should be acquited.

5. To constitute lying in wait, in the senge
used in the instruction of the court, the evidence
must show that the aceused lay in wait for the pur-
pose of killing the deceased or some other person;
if they went into the thicket for the purpose of pro-
tecting themselves against the danger of an
apprehended attack, they were not lying in wait, in
the sense of the law.

6. That if they went into the thicket for the
burpose of shielding themselves from an appre-
hended violent attack, and while there, were sur-
rounded by the deceased and others, and fired upon
with guns or pistols, they had a right to return the
fire.

Appellants also requested, and the court
refused to give to the jury each of the folowing in-

5
§’




100

structions, numbered respectively, 9 and 10, and to
each refusal they excepted.

9. Even though you may believe or find that
the deceased was deputized an officer of the law, if
he and the others with him made an assault upon
defendants, or either of them, and commenced dis-
charging their weapons at him or them, and they
or either of them feared injury from them on that
account, they were entitled to an acquittal.

10. A man has the same right to proteet him-
self against attempted unlawful arrest as he has
against an assault made upon him, even to the ex-
tent of taking life to protect himself therefrom, if
that is the only way he has of preventing the arrest;
and if you believe from the evidence that deceased
and others with him made an assault on defendants
and commenced discharging their weapons upon
them or at them, they had the right to protect them-
selves by killing deceased and those with him, if that
was the only reasonable way they had of saving
their lives.

The court then, of its own motion furthe_r
charged the jury that if they found from the evi-
dence beyond a reasonable doubt that appellants
were gnilty, but had a reasonable doubt as to
whether they were guilty of murder in the ﬁr:st
degree, they should find them guilty of murder in
the second degree; if they had a reasonable 'doubt
as to whether they were guilty of murder in the
second degree or manslaughter, they sho.uld find
them guilty of manslanghter; that they. might find
both of them gnilty, or one of them guilty and the
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other one not gnilty; that if they found them guilty
of murder in the first degree, they should find them
guilty of murder in the first degree as charged in the
indictment, in their verdict; that if they found them
guilty of murder in the second degree, their verdict
should so state, and fix the punishment at not less
than five nor mor than twenty-one years; that if
they found them guilty of murder in the first degree,
they might, if they saw fit, fix the penalty at im-
prisonment for life; that the punishment for man-
slaughter was not less than two nor more than
seven years; that they were the sole judges of the
evidence and the credibility of the witnesses.

No other instruction was given (Id. 211—219).

The jury promptly returned their verdict of
guilty in the first degree and fixed the penalty at
death (Id. 227).

Appellants then filed their motion for a new
trial, asking that the verdict be set aside and a trial
granted them, on these grounds:

1, 2, 3. That the verdict was contrary to the
law and the evidence.

4. That the court erred in overruling their
petition for a removal to the Federal Court, and in
failing and refusing to transfer their case for trial
to the Distriet Court of the United States for the
Eastern Division of the Eastern District of Ark-
ansas, and in thereafter forcing them through a
form of trial.

5. That the court erred in overruling their
petition for a change of venue, and in failing and

g
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refusing to change the venue of their case, and in
thereafter foreing them into trial.

6. That the court erred in overruling their
petition to temporarily set aside their plea of not
guilty, and in failing and refusing to permit them
to withdraw the same, as prayed.

7. That the court erred in overruling their
motion to quash the indictment, in failing and refus-
ing to quash it, and in refusing to hear evidence
thereon, and further erred in refusing to set aside
the then present panel of the petit jury.

8. That the court erred in overruling their
motion to quash and set tside the sheriff’s return
to the special venire, and in refusing to hear evi-
dence thereon, and in refusing to discharge the
" talesmen.

9. That the court erred in holding that suffi-
cient foundation had been laid for the introduction
of the testimony of Cleola Miller and Henry Arm-
strong, given at the former proceeding.

10. That the court erred in permitting the
state to introduce said testimony of Cleola Miller
and Henry Armstrong.

11. That the court erred in permitting the
state’s counsel to ask witness, Ed. Ware, over their
objection, this question; Don’t you know you were
right there and helped shoot him, and was the one
that was taking up collection and getting the money.

19. That the court erred in refusing to give
their requested instruction No. 1, for a directed
verdict of not guilty.
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13. That the court erred in refusing defend-
ants’ requested instruction No. 8.

14. That the court erred in refusing to give
their instructions Nos. 9 and 10 (Id. 229—223).

The court overruled this motion, appellants
excepted, and after sentence of death pronounced,
prayed and obtained an appeal to this court (Id.
223, 229).

Ed. Ware, Appellant, v. State of Arkansas, Appel-
lee. No. 2449,

STATE’S TESTIMONY.

1. CHARLES PRATT testified substantially
the same as he did in Martin’s case, where his evi-
dence is abstracted (Reec. 2449, pp. 77—86).

2. KIDD COLLINS testified: My name is
Robert Collins; they call me Kid Collins. I was
with Mr. Pratt and Mr. Atkins, sitting in the back
seat of the car, when the shooting took place at Hoop
Spur Church. The outer guard fired the first shot.
The first shots came from the left hand side of the
car. I don’t know whether Pratt or Atkins fired
any shots or not. After they made about 60 or 70
shots they closed up on the car, and I commenced
shooting. Then I crawled into a narrow pit, next
to the railroad. When I was crawling ont, Mr.
Pratt was at the right hand wheel, going south.
He fell toward the pit. I had a pistol. I left there
as soon as I got out.

CROSS EXAMINATION.
It was a pretty dark night. I have no idea

2
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what time we left Helena. I did not on that occasion
kiss my wife good-bye, and tell her I was going out
to help break up a negro meeting. I had a 32-30
revolver, and fired four shots. I couldu’t see well
enough to tell how many persons there were. All
1 know, they clustered up around us,~—something
over 20 or 30. I was kept as a trusty. I talked with
all of them, after they were arrested; I was hand-
ling them. I had no talk with Ed Ware about the
shooting down there. The time that I was here
as a trusty, I was serving a term for murder. I was
convicted two or three years ago. I pleaded guilty
to murder in the second degree. I was at Memphis
a week before last Christmas. I am living at
Hughes, Ark. (Id. 88—93).

3 H. F. SCHMIDDY testified here substanti-
ally as he did in Martin’s case, where his evidence is
abstracted (Id. 94—99).

4. W. K. MONROE testified substantially the
same here as in Martin’s case, where his testimony
is abstracted. Here as there, he was permitted to
testify, over appellant’s objection, that he passed
Hoop Spur Chureh House, saw the car standing in
the road (the car in which Atkins, Pratt and the
trusty had gone there), about 12:00 o’clock, passed
around it and went on about 40 feet, stopped to look
at a coat in the road, was shot at and wounded, got
out to crank his car, lay down while another volley
was fired, cranked his car, got in it started on, and
got under pretty good head way, when another vol-
ley was fired at him (Id. 100—104).

5. JOE MACHON testified: I belonged to
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the union at Hoop Spur, and was there the night of
September 30th, when there was shooting. Ed
Ware was there that night; he was secretary, and
sat at a table sort of in the south-east corner of the
church. When the ear rolled up, some one run to the
window on the back, and said the white people had
come,~—the window behind me, at the pulpit. I said
““If they come, let them in; if it ain’t right, may be
they can get it right’’. Then Ware said, *“No, don’t
let them in’’; and Miller said, ‘‘No, don’t let them
in”’. Q. What did Ware say then? A. Ware said
we had a guard out there at the door, and if he can’t
hold it, ‘T will go out there’. Q. What happened
then, a short time after that? A. At that time—

~ Ware never did leave the table. He was still at the

table, with my wife and Frank Moore. Q. What
happened then? A. Then the shooting began. Q.
Who was at the door? A. Lit Simmons. Q. What
happened to the light? A. The light went out. Q.
Then the shooting began? A. Shooting began
before the lights went out. Q. Then did you see
Ware any more that night? A. No.
CROSS EXAMINATION.
The first fires (shots) came right on through

the church; I lay down. Ware was at that time in

the church, and was there the last I saw of him.
He and Frank Moore piled down on my wife’s leg,
and burt it. My wife is in Louisiana (Id. 105—110).

6. JOHN RATLIFF testified: I was at the
Hoop Spur Union the night of the shooting, and saw
Bd Ware there, in the church. I afterwards, after
the shooting, saw him outside the church. He came
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out and went down the hill toward the fence. It
looked to me like he had a shotgun in his hand. He
had something in his hand. He walked out there
and shot it off two or three times. There wasn’t
anything going on at that time. There had been
shooting before that. A car had come up and sheot-
ing had occurred, but it was all over.
CROSS EXAMINATION.

. have been convicted of killing Atkins. I did
no shooting. It was pretty dark that night. If was
about ten minutes after the shooting, or fifteen,
something like that, when 1 saw Ware on the out-
side of the chureh. The lights had all been out. But
I don’t think they were out when he came out. It
looked like somebody lit a mateh; it didn’t fiash up
very long. Ware was in the house when the first
shots were fired. It was so dark I couldn’t tell
whether he had a gun or not on the outside (Id. 111-
115).

7. DAVE HAYS testified: I belonged to the
Union at Elaine, but was at Hoop Spur, the night of
the shooting there. I was in the church house when
the shooting took place. I got out as best I could,
and ran down through the field. I stayed there a
while, and directly some more shooting began, and
I lay behind a stump until it ceased, and then went
back to the fence, the field fence, off from the church.
There I saw Ed Ware and two boys, they say are the
Becko boys. I was a good way from them, about 20
feet. I heard those Becko boys talking. I couldn’t
say how far they were from Ware, probably 10 or
15 feet. I couldn’t say whether he was as close to
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them as I was or not. Ware was away back, when
I came up. He had nothing in his hands that I could
see, and I saw nothing in the shape of a gun near
him. 1 saw something laying across the log between
the Becko boys. Ware was sitting on the upper end
of the log, the same log the Becko boys were on,—a
pretty long log. I heard mno shooting after that.
Then I went home.
CROSS EXAMINATION.

Ed. Ware was sitting some distance from the
Becko boys. I was in the church when the first shots
were fired. They came from the outside into the
church. Ed. Ware was in the church at that time. I
ean’t say how long it was before I got out of the
church; it was awful dark, and I rolled and tumbled
and got out the best I could. The people in there
were very much excited, knocking over benches. I
don’t know whether the shots put the lights out or
not, but they went out while they were being fired, or
after they were fired. T am serving a sentence on
the State Farm for the killing of Atkins, I suppose;
I don't konw what it is; I didn’t do it, though. 1
pleaded guilty because they told me it was best to
plead guilty, and get the lightest sentence there was,
and I got 21 years (Id. 116-122).

Here the State rested, and the appellant moved
the court to instruct the jury to return a verdict of
not guilty; but the court overruled the motion, and
appellant excepted (Id. 122).

APPELLANT’S EVIDENCE.

1, 2, 3, 4. SALLIE GILES, whose testimony

given here extends from page 122 to page 131, SAM

b
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WALKER, whose testimony extends from page 130
to page 134, LIZZIE WRIGHT, whose testimony
extends from page 134 to page 149, and VINA
MASON, whose testimony extends from page 149 to
page 163, testify, each ,substantially as they did in
Martin’s case, where all their tfestimony is
abstracted. They all say or show that the first shots
were from the outside, went into the house, and
those of them who saw Ware, say that he was in the
house, at the time.

5. Appellant, ED. WARE, testified: I was a
member of the Hoop Spur Lodge,—became a mem-
ber the latter part of August. I took my papers as
secretary out there, the night of the trouble,—for
the purpose of resigning. On Wednesday before
that, T was at Elaine, at the post office, got my mail,
and was there when Mr. Will MceCullouch come in,
and told me he wanted to see me a minufe. We
walked out, and he told me the thing I belonged {o,
that union,—asked me what it was. I told him I had
just recently joined it, and didn’t know much about
it. (Here the Prosecuting Attorney objected, and
the witness said, ‘‘I had instructions to quit the
order.”” The court sustained the objection, and
appellant’s attorney said, ““The object of it is, to
show that there were threats made and communi-
cated to him.”” The Prosecuting Attorney with-
drew the objection, and the court said, ‘‘Well, we
are just consuming time here unnecessarily.”” Mr.
Jones said, ‘T will make it briefer, and ask him the
direct questions.”” The examination then pro-
ceeded): Q. Were you advised that the union was
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going to be broken up out there by the white people?
A. Yes. Q. How long had you been a member?
A. About five weeks. Q. What office were you
holding? A. Secretary. Q. Do you know the
purpose and object of that organization? A. Not
thoroughly, but partially * * *. But the main
object, it was explained to me, was for the purpose
of co-operating the Negroes, to care for one another,
take care of the sick ones and all alike, and make
better progressive farmers. Q. Were you in the
church when the shooting took place? A. I was.
Q. Where were the first shots fired from, in what
direction? A. From the north of the church; just
as I finished my work on the books, and got up to
resign and turn those things over to the President
* * * when I went to rise, the gun fired. Two
volleys came in at the window and knocked glass all
over the house. I don’t know whether it was glass,
come by my face or a bullet. Then I fell down on
the floor, and Frank Moore and Joe Machon’s wife
were piled right down on the floor. When the shoot-
ing ceased, I ran out the door, turned around, went
into the alfalfa patch, lay down, heard men cross
Govan Slough, and continued to lay there a few min-
utes, and then shooting took place down there again.
I went to Henry Machon’s that night. Q. Did you
leave here and go to Louisiana? A. Yes. Q.
Why? A. ‘‘Because threats have been made that
they were going to kill me”’ * * *. T was afraid
that I would get killed here. Q. Did you have a
conversation with Kid Collins, after you were
brought here last fall, in jail? A. Yes * * *
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He asked me: ‘“Where did you go when I came to
your bouse?’’ I said, ‘‘T went to the woods.”” He
said, ‘““Why didn’t you come to us?’’ I said, “I
couldn’t afford to come to you all emptying guns at
me.”” He said, ‘““Why did you run?’’ I said, “So I
could get to doing what I am doing now, talk again.”’

I had no gun or pistol that night. I was hardly
able to carry myself over there. I had known Mr.
McCullouch for about 25 years,—knew him in Lake
Providence, Lounisiana. Seventy-five or eighty per-
sons have been convicted here abouf that trouble.
Q. Can you read the Articles of Incorporation?
(The Articles of Association of the Farmers and
Laborers Household Union of America). (Here the
same certified copy of the Petition, the same Costi-
tution or Articles and the same Certificate of Incor-
poration, mentioned in Martin’s case was read in
evidence. The Articles or Constitution contain noth-
ing of a malicious, disorderly or a evil nature—
nothing indicative of any unlawful, violent or evil
purpose).

CROSS EXAMINATION.

I had two guns at home,—a little single barrel
shotgun I bought from a little boy, and a 41 Swiss,—
an American and Spanish war gun, Mr. P. A. Price
gave me here at Locket Lading, in 1912. It was a
high power rifle, and had an adjustable sight. Q.
You had just a few days before that bought gnite a
supply of shells for that rifle here in Helena, hadn’t
you? A. No; I hadn’t bought a shell since 1917.

I don’t know how many were at Hoop Spur
from HElaine Lodge that night. Frank Moore was

1

there, and Dave Hays,—also Ed. Mitchel. I didn’t
know Elaine Lodge had any board members. We
didn’t have any board in Hoop Spur Lodge, so far
as I know. I did not help to organize it. After I
left that night I went to Henry Machon’s. 1 was
afraid to go back home the direction I came from.
When I got out of the chureh, I went east to get out
of the road of any more shooting, if any more took
place; I was afraid of danger. I didn’t see any
white men there that night, and didn’t see any one
shoot. I went home the next morning. The Becko
boys belonged to the Hoop Spur Union. I left home
the next day, but didu’t leave Phillips County until
the 4th of October. Then I went to Brickey, Arkan-
sas, where 1 got a letter from Joe Morey. I then
went to Memphis. Then I went to New Orleans. I
am not a native of Louisiana. Mississippi is my
native State. I moved to Louisiana many years ago,
and stayed there about ten years. My name is Ed.
Ware, and was in Mississippi. My father’s name
was William Ware. William Brown was my God
father. They called me William Brown after him.
The boy that went with me to Louisiana, called me
by that name. His name was Charlie Brown. I
stayed in Louisiana ten years, and went under the
name of William Brown, after they caught that
name. Q. There was some trouble in Louisiana,
wasn’t there? A. Not a bit; search my record. Q.
Didn’t you excite trouble there, and have to leave?
A. No; the only trouble there, was sickness of my
wife. When I went back to Louisiana, to New
Orleans, after this Hoop Spur trouble, I went by the

£
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name of Charlie Harper, and was going under that
name when I was arrested. I was working for the
Harris-Jersey Ice Cream Co., distributing ice
cream, and was arrested in Algiers. Q. You said
something a while ago about somebody threatening
to kill you. A. Yes sir; that is what I learned. Q.
Did you hear who was going to kill you? A. Just
said the white people of Elaine. I hadn’t done any-
thing to incur their enmity. Frank Moore’s wife
told me that, Saturday evening; so did Isaac Byrd.
Q. Did you know Suggs Bondsman? A. No; I
never saw him until he got on the witness stand to
testify against me. I was at Elaine, at the lodge on
Thursday before this trouble on Tuesday night. I
knew Ed. Hicks, Ed. Baker, Joe Knox and Frank
Moore. Q. When you got to Elaine Lodge Thurs-
day night, didn’t you have a conversation with Ed.
Baker, Joe Knox, Frank Moore and other members
about killing people around there, and about whom
you were going to kill? (Appellant’s attorney
objected to this question, the court overruled the
objection, and appellant excepted). A. I did not.
Q. What time did you get to Ealine Lodge that
night? A. About 8:00 o’clock, I suppose. Q. You
took charge of the meeting, didn’t you? A. I did
not; I didn’t stop there any length of time; I went
to Countiss after a lot of people, and then I came
back, and stayed until they adjourned. I did not
take charge of the meeting. Ed. Hicks was in charge
of the meeting, and turned it over to Robert L. Hill,
who was there. I didn’t say that I could handle the
meeting better than Hicks, nor that I could show
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them or him how I handled my people at Hoop Spur.
I didn’t put out guards. Q. Didn’t you instruct
the lodge how to put out guards, and didn’t you put
out guards, and advise the lodge as to how you run
your lodge at Hoop Spur? (To this question, appel-
lant’s attorney objected, but his objection was over-
ruled by the court, and he excepted). A. No; I
never run a lodge at Hoop Spur, and never
instructed. Q. And then you said, ‘*‘You guards go
to every cross-road and every path leading around
this house, just like I do my guards at Hoop Spur?’’
(To this question appellant objected, but his objec-
tion was overruled, and he excepted). A. I did not.
Q. And don’t let anything white pass you? (To
this question appellant objected, but the court over-
ruled the objection, and he excepted). A. I did not
Q. Now, after the common Niggers had gotton out
of the lodge, I want to ask yon if you and Ed. Hicks
and Knox and Baker and Moore and the other
selected members of the Elaine lodge didn’t have a
conference, a talk around the table? (To this ques-
tion appellant objected, but the court overruled the
objection, and he excepted). A. I did not; I took
a car load of people and went home. Q. Then I
will ask you, if you didn’t say this during that con-
versation around the table: ‘‘There is Mr. Bernard,
speaking about the men that should be killed,—
there is Mr. Bernard, and you specified Mr. Stokes,
Mr. Crow, Mr. Countiss, and Mr. Moore, the post
office man? (To this guestion appellant objected,
but the court overruled the objection, and he
excepted). A. I did not. Q. Didn’t you tell the
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meeting there, aronund the table, that Mr. Moore had
given you people, and was giving you a lot of trou-
ble over your mail, and you were going to get rid of
him? A. No; why should I do that? He gave me
a box and gave me my mail directly; he treated me
all right; I never said anything about him. Q. And
you designated Mr. Moore the hooking cow? (To
this question appellant objected, but the court over-
ruled his objections, and he excepted). A. No. @,
Or Mr. Countiss as the hooking cow? (To this ques-
tion appellant objected, the court overruled his
objection, and he excepted). A. No. Q. Now,
then, after that conversation took place, didn’t you
look around there and say to your other men there,
that were talking, ‘‘There are some white mouths
here and some snitches, and you had better got
closer around the table, write the names of the men
on the paper?” (To this question appellant
objected, the court overruled his objection, and he
excepted). A. Ididnot. Q. And then didn’t you
and your crowd just take a piece of paper,—you
would write a name down on a piece of paper, hand
it around the meeting, and you would decide on that
man, mark him for killing? (To this question appel-
lant objected, the court overruled his objection, and
he excepted). A. I deny every bit of it. I never
made such a statement. Q. Didn’t the other mem-
bers likewise select other men for killing? (To this
question appellant objected, the court overruled the
objection, and he excepted). A. No; nothing like
that occurred. Q. Didn’t you advise the members
that some of them, when the trouble started, were
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liable to get killed? (To this question appellant
objected, the court overruled his objection, and he
excepted). A. I did mot. Q. Didn’t you also tell
them that they ought to so run their lodge that if
any white face showed up there, for them to shoot
and shoot right at it? (To this question appellant
objected, the court overruled his objection, and he
excepted). A. Ineverdid. Q. What time did the
business of the Hoop Spur Lodge end that night. A.
I don’t know exactly when that shooting occurred; I
think it was between—— Q. The business was
over before the shooting occurred, wasn’t it? A.
No; not my part of it; I was getting up to turn those
books over; the president hadn’t announced that he
had adjourned. When that first shot was fired, I
didn’t grab or take a gun, pass Lit Simmons at the
door, tell him to put out the lights, and then join
the two Becko boys, Alf. Banks and the others. The
only time I saw Dave Hays was the next morning.
I didn’t see him that night. What he said about that
is a mistake,—not true. Q. And didn’t you fire
three shots at the automobile? A. I didn’t fire a
shot at all,—had nothing to fire with. I don’t remem-
ber when the alarm was given at the window; I was
busy at the table. Q. What did you have Frank
Moore, there at the table, for? A. DBecause they
had a lot of questionnaire blanks to fill, and lots of
members were joining, and I was receiving the
money and making a memorandum of it, and I had
Frank Moore and Joe Machon’s wife to help fill the
questionnaires. I asked F'rank Moore, because he
could do the work. Q. You would go down and help
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Frank run his lodge, and he would come and help
you run yours? A. I haven’t helped him run a
lodge. Q. You advised McCulloch, that afternoon,
when you talked to him about the lodge, and didn’t
you tell him there was a man coming there from
Washington to take care of you people? A. No.
Q. And tell you how to run your lodge? A. No.
He told me, said to me: ‘‘You get out of that thing,
because it will cause you trouble, and I told him I
would get out of the lodge. Q. You say you told
Mr. McCullouch that day, that youm were going to
resign? A. Yes, sir. Q. Did you not tell him in
the same conversation that the union was all right,
that it was organized by the United States Govern-
ment, and had the sanction of the Government? A.
No. Q. Do you know A. A. Nelson? A. Yes. Q.
‘While you were in Louisiana were you not convicted
of murder? A. You are speaking about Autrey
Nelson? Q. You were convicted of murder in
Louisiana, were you not? A. I was not. Q. Did
you plead guilty? A. No, sir; I was never con-
victed; I never have been tried for murder. Q.
Didn’t you serve a term on the farm down there, the
state farm? A. I never did; anywhere. Q.
Didn’t A. A. Nelson have charge of you during the
time you were on the farm? A. No. Q. You
deny being convicted there, or entering a plea of
guilty for killing a woman? A. T deny being tried
there for anything, and deny entering any plea of
guilty (Id. 164-201).

STATE’S EVIDENCE IN REBUTTAL.

SUGGS BONDSMAN testified: I have lived
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at Elaine about three years. I knew Ed. Ware a
while before the riot. I know Robert L. Hill. I was
a member of the Union, Farmers and Laborers Pro-
gressive of America, at Elaine, and was there on
Thursday night before the trouble at Hoop Spur on
the following Tuesday night, and so were Robert L.
Hill and Ed. Ware. Some call Hill the counselor,
some the great counselor, and some the detective.
He was the head leader, one of the leaders. Q. Was
Ed. Ware there that night? A. Yes. Q. What
part did he take in the matter of organizing the
lodge, the guards, and mapping out a program for
the killing of white people? (To this question
appellant objected, the court overruled his objection,
and he excepted). A. Well, he taken an active part
in the meeting. Q. What part did he take, what
advice did he give about killing people who opposed
the program mapped out by the lodge? A. He
took a part in sending out guards, just any part
about it, told Ed. Hicks to let him have the meeting,
wanted to show him how he handled his men at the
Hoop Spur Lodge. Q. Who was Ed. Hicks? A.
President of the Elaine Lodge. Q. Ware told him
he was going to take charge of it? A. He took
charge of it. Q. Then what did he do? A.
Showed him how to handle the men, what to do, and
send out guards. Q. What kind of guards? A.
Guards on the outside. Q. What orders were given
the guards? A. Told them to stand some at one
bridge, some at another, at every forks of the road.
Did they have any guns and pistols? A. I saw
shotguns and rifles. Q. What instruetions did he
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give them? A. Told them to go out and be sure
not kill one another, not be facing one another, and
to kill everything that come by, white. Q. What
did he say about how he handled the Hoop Spur
Lodge, where he was secretary? A. Said that was
the way he handled his men,—always put out guards,
ad if the first guards let anybody, any white people
pass, the next guard to stop them, and the others
close in behind them. Q. Are you familiar with the
organization they called board members of the dif-
ferent lodges? A. There were lots of them I didn’t
know, but he was in the midst of them. Q. Did they
have a number of the board members present that
Thursday night? A. Yes. Q. What did Ware
advise the other board members about killing this,
that and the other man? A. They had men, some
big men from the country, and said if they eould get
through them, they could handle the others. Q.
Who said that? A. Ed. Ware and Ed. Hicks, the
board members. Q. How did they say they were
going to get rid of them? A. They said they were
going to kill Mr. Countiss, Mr. Crow, Mr. Craig, Mr.
Bernard and Mr. Stokes. Then they held the.con-
versation up, and said there were some white mouths
in there, and he had better be particular. Then they
began to write it off, show it to each other, and asked
how about him. Q. Was Ware engaged in passing
the names of the people around, that were going to
be killed? A. Yes, sir, from him to one another.
Q. They were making a list of the folks that were
to be killed? A. Yes, sir, and holding it up out of
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snitchers’ sight; white mouths. Q. Could you see
the names? A. No.
CROSS EXAMINATION.

The first I told of this, I told it in the Circuit
Court here, the other Circuit Court. Q. Didn’t you
tell it to somebody before the trial? A. I didn’t tell
it to anybody but the court. Q. You didn’t tell any-
body of it until you told it here at the trial? A.
Not just like T told it here. Q. Then when you told
it here in court was the first time you told it? A.
No more than when they got to making their plots, I
told it then. Q. To whom, first? A. I told some
of the leaders at Elaine. Q. Who were some of the
leaders? A. I told Mr. Bernard. §. Who were
the members of the board at Elaine? A. Some of

“them T don’t know; I wasn’t a big Nigger, wasn’t

among the board. They were the biggest class; lots
of them I didn’t know. Q. Name those you did
know. A. Bd. Ware and Ed. Hicks. Q. Were
they the big ones you speak of? A. Yes. Q. Was
Ed. Ware a member of that board? A. He wasn’t
a member, but took a part every time he came. Q.
Whoe was Ed. Hicks? A. President. Q. Was he
the only member of that board that you can name?
A. No. Q. Well, name some of them. A. Well,
there was Ed. Hicks, another Ed. Just really I
didn’t know the people. Q. Name some of the mem-
bers who were present that night, and heard such
conversation? A. 1 would have to get after that;
there were about 300 men; lots of them I didn’t
know, the biggest ones. Q. Name those you did
know. A. The biggest members of the union from
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all places. Q. I am asking you o name those you
did know, that might have heard it that night. A.
All around and about Elaine. Q. Whom did you
first tell this to? A. I first told it to the court. Q.
At whose trial? A. At their trial. Q. At Ed.’s
trial? A. Yes. Q. Were you in jail here at all?
A. No. Q. Never bad you in jail? A. No. Q.
Can yor name any of the men Ware sent out there
at Elaine union that night? A. Noj; I don’t know
them only outside,—don’t know whom he sent out;
they were so thick, they just got up and sent them
out; when I knew anything they were out. I didn’t
know them; they were new people. I just saw them
going out. I guess they sent out about 50. Prob-
ably 300 were present at the time of this conversa-
tion I have told about. I never did go to the Hoop
Spur Union (I/d. 201-215). .

2. WILL McCULLOUCH testified: I live
about a mile from Elaine, and know Ed. Ware. I
had a conversation with him, in Elaine, about this
union, shortly before this trouble. Q. Did he tell
you, in that conversation, that he was going to
resign as secretary, and get out of it? A. No (Id.
216).

A)PPELLANT’S ADDITIONAL EVIDENCE.

1. MENRY MACHON testified: I lived
between Hoop Spur and Wabash, and belonged to
the Hoop Spur Union. I was at the Elaine Union
on Thursday night before Tuesday night of this
trouble. Robert L. Hill and Eid. Ware were there. Ed.
Ware did not preside, and no gnards were sent out,
to my knowledge or hearing. I did not hear him say
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anything about any white man, Mr. Countiss, Mr.
Moore, or any other being killed. No such conver-
sation took place.

CROSS EXAMINATION.

I don’t know what Ware went to the Elaine
Union for that night. I got there about 9:00 or
10:00 o’clock, and he was there, when I got there. I
expect there were 250 or 300 people there. Q. Did
you attend a board meeting there? A. No. Q.
They had a board meeting though, didn’t they? A.
Not that I know of. Q. What time did you leave
there? A. After they closed. Q. Was anybody
left in the house, after you left? A. There were
several men and women in the house when I left. Q.
‘Who were those men sitting around the table? A.
What table? There were three tables there. Q.
Any one of them? A. The ones I saw sitting
around the table were Rich Austin, Fid. Baker, and
one woman; the table near the door. . At which
table was Ed. Ware? A. Ware was walking about
in the house; I didn’t see him sitting down. When I
saw him, they were making up this money to buy
this Government land. I don’t know who was
receiving the money. I paid little attention to that.
Q. How many guards did they have around there?
A. T don’t know; I didn’t see one (Id. 220-225).

2. JOE MACHON testified: I was at the
Elaine Union Thursday night next before the Tues-
day night of the shooting at Hoop Spur. I saw Ed.
‘Ware and Robert Hill there, also Dr. Powell. Q.
Did he, Ed. Ware, preside that night? A. No. Q.
Did he send out any guards? A. No, sir; that was
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an open session. Q. No guards out? A. No. Q.
Did Ed. Ware say anything about killing anybody
there, or having anybody killed or anything like
that? A. No, sir; I never heard anything like that.
Q. How far were you from him? A. Not very far;
he wasn’t present much. He was running a jitney
and hauling passengers. A
CROSS EXAMINATION.

I saw Ed. Ware sitting around a table helping
fill some blanks. I had one of them. That was
directly after he got there. 1 didn’t go out of the
house. There were people there besides lodge mem-
bers. Q. There wasn’t anybody there besides mem-
brs of the union? A. Oh, yes; plenty of people who
weren’t members of the union.

Ed Hicks was president of the lodge, and Ed.
Baker was secretary. O. Wasn’t Ed. Ware mov-
ing around about the house all the time? A. No;
he went out carrying people, carrying himself some
women. He didn’t make but one trip, did he? A.
Yes; he went to Countiss once, and once, night Hoop
Spur. I know of these two times. He made two
trips. I got there just as they were fixing to open
the meeting. T was ahead of Ed. Ware.

RE-DIRECT EXAMINATION.

Q. Were they filling out blanks for members?
A. They were filling out something like cards for
all of us. The medical examiner was there (Id. 226-
232).

3. WILL CURRY testified: I am serving a
sentence in the penitentiary, charged with murder-
ing Mr. Atkins, and was brought here as the State’s
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witness, to testify in these cases. I was a member
of the Elaine Union, and was present there on
Thursday night before the Tuesday night of this
trouble. I don’t know whether I got there before
Ed. Ware did or not. They were open when I
arrived. Hill presided over that meeting. There
were no armed guards out that night. It was an
open door session; anyone could attend. I didn’t
hear Eid. Ware say anything about how he conducted
the Hoop Spur Union, nor about having anyone or
any white people killed, nor about putting out any
guards.
CROSS EXAMINATION.

I was at the Hoop Spur meeting the night of
this trouble. I was not invited to be there; I just
went. Q. Who made speeches that night, there?
(At the Elaine Union). A. No one that I know of
but Robert L. Hill; he lectured. I don’t know what
time it was we left. I left Ed Ware there. I was in
one of the first crowds going out. Q. Was Ed up
around the table? A. Yes, he was up there help-
ing with the finances. Dr. Powell was assisting.
That is all I saw at the table (Id. 233-237).

Appellant again moved the court to exclude
from consideration of the jury the testimony of
Suggs Bondsman, the court overruled his motion,
and he excepted (Id. 238).

There being no other evidence offered or given
on either side, the court gave to the jury the same
instructions as in the case of Alf Banks, Jr. and Joe
Fox, No. 2471, where they are abstracted, with the
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exception of the 6th instruction given at the request
of this appellant, which is as follows:

«If the defendant belonged to a society or
union, some or all of the members of which, includ-
ing himself, carried fire arms to their place of meet-
ing, for the sole purpose of protecting themselves
against apprehended violent and deadly attack by
those who were unfriendly to it, this did not consti-
tute a crime for which you can rightfully conviet
the defendant in this case, nor did it deprive him of
the right to defend himself or to kill anyone assault-
ing him or others with a deadly weapon, with intent,
cither real or apparent, to kill him or them, or in-
flict upon him or them a great bodily injury,—if the
killing was really or apparently necessary to his or
their protection against such assault (Id. 242).

The jury then promptly, as all the juries in the
preceding cases had done, returned their verdict,
guilty of murder in the first degree as charged in the
indictment (Id. 246, 243).

Appellant then filed and presented his motion
for a new trial, praying the court to set aside the
verdiet and grant him a trial, on these grounds.

1, 2, 3. That the verdict was contrary to the
law and evidence.

4. That the court erred in overruling his peti-
tion for removal to the Federal Court, in failing
and refusing to transfer the case for trial to the
District Court of the United States for the Eastern
Division of the Bastern District of Arkansas, and

in thereafter forecing him through a form of trial

5. That the court erred in overruling his peti-
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tion for a change of venue, in failing and refusing
to change the venue of his case, and in thereafter
forcing him to trial.

6. That the court erred in overuling his peti-
tion to temporarily set aside his plea of not guilty,
and in failing and refusing to permit him to with-
draw said plea, as therein prayed.

7. That the court erred in overruling his
motion to quash the indictment, in failing and refus-
ing to quash it; and also erred in refusing to hear
evidence thereon, and in refusing to set aside the
present panel of the petit jury.

8. That the court erred in overruling his
motion to quash and set aside the sheriff’s return to
the special venire, in refusing to hear evidence
thereon, and in refusing to discharge the talesman.

9. That the court erred in permifting W. K.
Monroe, witness for the State, to testify, over his
objection, that he was shot at a short time after
deceased, Atkins was killed, and in permitting him
to detail to the jury what occurred, or what he says
oceurred, after the killing of deceased.

10. That the court erred in overruling his
motion for a peremptory instruction of not guilty.

11. That the court erred in failing and
refusing to permit him to bring witnesses from the
peuitentiary at Little Rock.

12. That the court erred in permitting Suggs
Bondsman, a witness for the State, to testify, over
his objection, to statements claimed to have been
made by him on Thursday night prior to September
30th, 1919, and also erred in overruling his motion
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to exclude said testimony from the consideration of
the jury (Id. 246-238).

The court overruled his motion for a new trial,
and he excepted (Id. 249).

The court then sentenced him to death, and he
prayed and obtained an appeal to this court (Id. 249,
254, 253).

Argument.

Many grave errors occurred in the course of the
proceedings below, to some of which, assigned in the
motions for (new?) trials, we are now to call atten-
tion.

1. The lower court erred in denying the peti-
tions for removal to the Federal Court. It is true
that the deprivation of the civil rights therein com-
plained of, the denial of due process of the law and
of the equal protection of the laws, must, to author-
ize removal, bave been the result of State action;
but such deprivation by the evil discriminating
administration of the law by those entrusted with
its executioin is State action. The prohibitions of
the Fourteenth Amendment to the U. S. Sonstitu-
tion and of the Aects of Congress in pursuance of it
‘‘extend to all Acts of the State, whether through its
legislative, its executive, or its judicial anthority.”

Scott v. McNeal, 154 U. S, 38 L. Ed., P. 901.

In Williams v. State of Miss., 170 U. 8., 213, 42
L. Ed., pp. 1015, 1016, wherein denial of the petition
for removal was affirmed, we find the following:

¢TIt cannot be said, therefore, that the denial of
the equal protection of the laws arises primarily
from the Constitution and laws of Mississippi, nor
is there any sufficient allegation of an evil and dis-
criminating adminisfration of them. * * *

It will be observed that there is nothing direct
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and definite in this allegation either as fo means or
time as affecting the proceedings against the
accused. There is no charge against the officers to
whom is submitted the selection of grand or petit
jurors.” * * *

But no such objections can be urged to the peti-
tions in the cases at bar; they show the evil and dis-
criminating administration of the law by all the offi-
cers entrusted with its execution, and in all the Cir-
cuit Courts of the State,—the total and arbitrary
exclusion of all Negroes from all juries solely on
account of their race and color,—‘‘from time where-
of the memory of man runneth not to the contrary.”

In the concluding part of the opinion in Stran-
der v. State of West Virginia, 100 U. 8., 303, 25 L.
Ed., 664, it is said: >

““That the petition of the plaintiff in error, filed
by him in the State court before the trial of his case,
made a case for removal into the Federal Circuit
Court, under Section 641, is very plain, if, by the
Constitutional Amendment and Section 1917 of the
Revised Statutes, he was entitled to immunity from
discrimination against him in the selection of jurors,
because of their color, as we have endeavored to
show that he was. It set forth sufficient facts to
exhibit a denial of that immunity, and a denial by
the Statute Law of the State.

“There was error, therefore, in proceeding to
the trial of the indictment against him after his peti-
tion was filed, as also in overruling his challenge to
the array of the jury, and in refusing to guash the
panel.”’

129

2. There was error in the overruling of the
petitions for change of venue, all of which were sup-
ported by the affidavits of four Negroes, in which
they swore that they were residents and electors of
Phillips County, and were not related to the peti-
tioners in any way.

The court, after hearing a long examination of
three of the supporting affiants, in which it was
shown that they had not been in all parts of the
county, had not heard a majority of the people of
the county talk of the alleged prejudice, but knew
that only white men were permitted to sit on juries
in the county, knew of the previous trials and their
results, knew that each of the petitioners was
charged with the killing of a white man, in a deliber-
ately planned Negro insurreetion for the killing of
the white people and the taking of their property,
knew and had read the long article published in the
Helena World of October 7th, 1919, the only daily
newspaper published in the county, which they
Knew had a general and extensive circulation among
the white people all over the county, and also a con-
siderable circulation among the Negroes, wherein
it was stated, among many other things of like char-
acter, that it had been found through confessions
and statements of more than a hundred of the
Negro prisoners, through econfiscated papers and
investigations of ‘‘the committee of seven’’, com-
posed of the leading business men of Helena, includ-
ing the Sheriff, selected and authorized by the muni-
cipal and county authorities and by Governor
Brough to direct operation in putting down the
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insurrection and, to conduct investigations with the
view to discovering and punishing the guilty, that
the whole trouble was a deliberately planned insar-
rection for the murder of the white people and the
taking of their property, and that from these mat-
ters, on which they, affiants, based their belief, as
well as on what they had heard, they were convinced
that petitioners could not get a fair and imparital
trial in the county, the juries always being com-
posed exclusively of white men,—and after hearing
read the affidavit of Chief Deputy Sheriff, Dalzell,
to the effect that the fourth affiant had not paid a
poll tax for either the year 1918 or 1919,—overruled
the petitions, without stating or intimating any rea-
son therefor.

The article published in the Helena ‘World,
which was introduced and read in connection with
the examination of the supporting affiants, appears
at considerable length in our abstract, and appears
at large in all records, extending, in record 2452,
from page 61 to page 68, inclusive.

No one familiar with that article could have
deemed it possible for petitioners, or any of them,
to obtain a fair and impartial trial before a white
jury of that county. Every thinking being in the
court house, at the time, including the judge and all
court officials, knew—must have known that what
was taking place could not be a trial—that convie-
tions—verdicts of guilty were predetermined,—that
the proceedings were to result just as they did
result.

As to the affidavit of Dalzell, the most the tax
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books could have shown was that poll tax was
assesed against the affiant, and was not there shown
to have been paid or that none was assessed, and
consequently none was paid. But if it had contained
an entry of assessment and non-payment, it would
not have overcome affiant’s affidavit that he was a
qualified elector.

It would have appeared fairer, if the prosecu-
tion had submitted Mr. Dalzell to cross examination.

If the motion was overruled because the court
thought all the affiants, or at least three of them
incredible persons, it must have been on the theory
that hearing talk from a majority, was the sole test
of eredibility in such cases; and if this was or is cor-
rect, it is scarcely possible that a change of venue
could ever be obtained, except upon a hired canvass
of the county,—which of itself would be a very dis-
crediting circumstance.

But we pass from this feature of the cases,—
awaiting what the Attorney General may have to
say about it.

3. The denial of the petitions to temporarily
withdraw the pleas of not guilty, for the purpose of
presenting motions to quash indictments, was an
abuse of discretion; the judge seems to have felt
that the pleas were invalid, or at least under dis-
credit; for, after overuling the petitions, and after
overrruling the motions to quash the indictments
and to hear evidence and set aside the then present
panel of petit jurors, all of whom were white,
because of diserimination against appellants, solely

i A i B
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after W. A. Atkins was killed, was in Elaine all day,
and knew that John Clem was arrested there and
sent to Helena for something he had done before the
killing.
This testimony was wholly irrelevant, designed,
we suppose, to corroborate the testimony of State’s
witness, Pratt, on an immaterial matter, and was
prejudicial.

7. In the case of Giles and Fox, No. 2451, the
lower court erred, we think, in refusing to give the

pinth and tenth instructions asked by appellants,

and also in refusing to direct a verdict of not guilty.
m any road, where no

They were in & thicket, far fro
whites were expected to come, ip hiding with four
or five other Negroes, not for any evil purpose, but
only for their own safety. There the thicket was
invaded, from both sides, by twenty-five or thirty
armed white men, among whom was the deceased,
Mr. Tappan. They were lying down, secreting them-
selves as best they could, and were fired upon with
such fatal accuracy that three or four were killed.
‘They say they never fired or intended to fire a shot,
and no one testified to the contrary. But, candidly,
we doubt whether the instructions would have been
obeyed, if given.

8. In all the cases, except that of Giles and
Tox, the court, over the objection of appellants, per-
mitted the State to introduce, through her witnesses
Pratt and Monroe, evidence to the effect that shortly
after the shooting of Atkins, another car in which
Monroe was, passed the car where Atkins was killed,
going in the direction of Elaine, stopped and was




A.MB%M‘ ’

134

fired upon in three volleys, Monroe saying that there
were about fifty shots in each volley. This was an
attempt to prove the crime charged, by proof of
another and distinct crime, and that, too, without
connecting appellants with the latter shooting; and
it was prejudicial.

9. The lower court erred in permitting the
State’s attorneys to introduce through their witness
John Ratliff, over the objection of appellants, testi-
mony to the effect that he heard officers or leaders
of the union making statements and giving orders to
the outer guards, not to let any one other than a
member, come to the windows or come in, without
showing that appellants were present or had knowl-
edge of such directions.

10. In Ware’s case, 2449, the lower court
erred in overruling his motion to direct a verdict of
not guilty, at the close of the State’s evidence.

11.  The lower court further erred, in the same
case, in permitting the State’s attorneys to intro-
duce, over Ware’s objection, through their witness,
Suggs Bondsman, testimony that Ware was at the
lodge meeting at Elaine on Thursday night before
the shooting or trouble at Hoop Spur, the following
Tuesday night, and took part in the meeting, took
charge of the meeting, took part in sending out
guards, showed them how to handle the men, how
to send out guards and what to do, told them to stand
some at one place and some at another, at every
forks of the road, and to kill everything that came
by, white; that there were lots of board members
there, and that Ware was in the midst of them; that
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on account of color, he had them rearraigned, and

exacted of them further pleas.

4. The motions to quash the indictments should
have been sustained. They plainly set forth facts
showing mal-administration of the law for the selec-

tion of jurors, by all officers entrusted with its exe-
cution,—unvarying diserimination in the exclusion
of Negroes because of their race and color; and if it
can be said, notwithstanding the subsequent ar-
raignments and exaction of pleas, that the motion
to quash was out of time, the same can not be said of
the refusal to hear evidence and set aside the panel
of petit jurors, as prayed.
Stauder v. West Va., supra.

5. In the course of forming or completing the

several juries for the trial of the cases, orders were
issued for the summoning of talesmen, and the
Sheriff in executing these, summoned and returned
only white men, and in all of them, except Martin’s
case, motions were made and presented, charging
discrimination against appellants, in the rejection
and failure to summon any Negroes as such tales-
men, solely because of their race and color, and ask-
ing that the summoning officers be examined, the
returns quashed and the talesmen discharged. But
these motions were all overruled without investiga-
tion. This, we also contend, was error.

6. In the cases of Martin, Will Wordlow, Alf.
Banks and of Ed. Ware, the court erroneously per-
mitted the State, over the objection of appellants,
to introduce evidence of Aubrey Burke, to the effect
that he went to Hoop Spur and Elaine the morning
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fired upon in three volleys, Monroe saying that there
were about fifty shots in each volley. This was an
attempt to prove the crime charged, by proof of
another and distinet crime, and that, too, without
connecting appellants with the latter shooting; and
it was prejudicial.

9. The lower court erred in permitting the
State’s attorneys to introduce through their witness
John Ratliff, over the objection of appellants, testi-
mony to the effect that he heard officers or leaders
of the union making statements and giving orders to
the outer guards, not to let any one other than a
member, come to the windows or come in, without
showing that appellants were present or had knowl-
edge of such directions.

10. In Ware’s case, 2449, the lower court
erred in overruling his motion to direct a verdict of
not guilty, at the close of the State’s evidence.

11.  The lower court further erred, in the same
case, in permitting the State’s attorneys to intro-
duce, over Ware’s objection, through their witness,
Suggs Bondsman, testimony that Ware was af the
lodge meeting at Elaine on Thursday night before
the shooting or trouble at Hoop Spur, the following
Tuesday night, and took part in the meeting, took
charge of the meeting, took part in sending out
guards, showed them how to handle the men, how
to send out guards and what to do, told them to stand
some at one place and some at another, at every

forks of the road, and to kill everything that came
by, white; that there were lots of board members
there, and that Ware was in the midst of them; that
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to kill all Negroes ‘“big enough to kill”’,—tells how
just a few days before the trouble began, Mr. McCul-
loch, whom he had long known, a white planter liv-
ing near Klaine, met him at the post office, beckoned
him out, told him he wanted to talk with him, asked
him about the Farmers Progressive Union, told him
be was regarded as the leader in, and organizer of
it, asked him its object, told him fkey understood
that it was to raise the price of picking cotton to a
dollar and a half a hundred; that he, Ware, denied
this; that McCulloeh then told him to get out of it,
that it was going to cause trouble, and that he didn’t
want to see him get hurt, and that he told MeCul-
loch that he would have to go to one more meeting
to turn over the books, and would then resign as sec-
retary.

We think the cross examination of Ware very
unfair and unwarranted, and hope the court will
look through it, in the record.

MeCulloch being called by the State in rebuttal
of what Ware said, only contradicted him as to
Ware’s saying that he was going to resign and get
out of it,—thus admitting the truth of all other fea-
tures of the conversation. It is, therefore, but
natural that Ware should have sought to get out of
the way of the storm and stay out of it,—in accord-
ance with instincts of safety. Hares hasten their
flight, ““when hounds and horns pursue.”’

13. One of the grounds assigned in all the
motions to set aside the verdicts (%) was that they
were contrary to the law and the evidence,—and we
think it was well based. Incriminating evidence was
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weak and unsatisfactory in all the cases,—in some
of them, insufficient to establish any degree of guilt
—in none of them, sufficient to support a verdict of
murder in the first degree. In the case of Giles and
Fox, the State’s witness, Alf. Banks who, in answer
to questions by the State’s attorneys, says he was
whipped and tortured into swearing differently and
falsely on the former trial, testifies positively that
he, Giles, Fox and two or three others were hiding
in the thicket or slough,—hiding from white people,
were fired upon, some of them killed, and that none
of them fired a shot in return, to his knowledge. And
in the cases of Martin, of Wordlow, of Alf. Banks,
and of Ware, a large number of witnesses, all of
whose testimony we have carefully abstracted, testi-
fied about the shooting at Hoop Spur in which
Atkins was killed, and at least nine of them, three of
whom were State’s witnesses, testified to the effect,
or in direct terms, that the first shots were fired into
the glass windows of the church, where the Union
meeting of Negroes was sitting, from the car of
Atkins, Pratt and Collins; and in this they are
strongly supported by the testimony of State’s wit-
nesses, Jarmon and Schmiddy, wherein they say that
they examined the interior of the house early on
the next morning, October the 1st, found the lower
sash of some of the windows torn out, glass panes
broken, benches turned over, men’s, women’s and
children’s hats, part of a woman’s skirt, and a large
quantity of the Union’s Iliterature,—indicating
great hurry and seramble in getting ont and leaving;
and Ware is shown to have been in the house when
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the shooting occurred. Of all the witnesses, only
Pratt and Collins would place the responsibility for

~the trouble, its beginning, on others than themselves

and Atkins; and it is somewhat interesting to note
how they attempt to do it. FPratt claiming that the
lights were out, that it was dark, says that a string
of Negroes with guns, at least eight, approached the
car, and that one of them, a black one, asked:
«What’s the matter, is your car broke?” and that
he replied curtly, ‘‘No; what is it to you?”’ or ‘‘what
is it of your business?’’ that then a little yellow
Negro, further down the line, who ‘‘had a shot gun,
and had it broke, whipped it back together; that he
pointed his finger at him and said ““Don’t do that,
son’’; that just about that time the shooting started;
and that neither he nor Atkins, nor, as far as he
knew, Kid Collins fired a shot.

The Negro’s question, if asked, was a civil one,
indicated a desire to help, if help were needed or
desired; and a peaceable, orderly gentleman would
hardly have made the reply Pratt says he made,—
especially if all those Negroes had guns.

Moreover, the time, the alleged motive of the
going, the known murderous instiets of Collins,—all
the circumstances are against Mr. Pratt,—against
the accuracy of his testimony, according to which
Atkins was going as a mere matter of accommoda-
tion,—and Collins, only to help in case of a possible
break-down or mireing of the car.

Collins was a confessed murderer, a conviet of
murder in the second degree, probably in that court,
on a plea of guilty, entered ““some two or three
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years before.”” Just how or by what authority h
Wais kgpt in Helena as a trusty, made turnkey ofy th:
13;1]1 » glven the custody of the prisoners, we do not
ow. Whether he was ever in the penitentiar
whether his conviction or sentence was ye;,vor
;eported to th.e proper anthorities, is not disclosegl-‘
ut we lefu'n from his testimony that after his val ,
able s'ervme and assistance in the whipping, elec{: o
shocking, strangulation and torturing of al; ella r;c
and other Negro prisoners into the making ﬁf fall1 .
eonfegsional statements against themselves ajs
false .mcriminating statements against others, he
W'as given (probably as compensation for that ,ser-
:;:zt). liberty to go whither soever he would—and
Atkins, Pratt and Collins fired into the meetin
of Negroes about twelve o’clock, probably a Iittli
later, and, contrary to their expectation, the fire was
returned and Atkins was killed. Witixin an hour
a_nd a half from that time, about 1:30 a. m., Dalzell
Jarrflon, Schmiddy, Jones and probably otht’ers Were:
leaving Helena for the scene, and the hunting,down
and rounding up of the members of the N egro union
began. Quickly all were ‘‘rounded up”’, and in the
.Helena jail, under control of Kid Collin’s undergo
ing torture inflicted for the purpose of ’extractign :
from them incriminating statements and false testf
mony,—all but the false pet, Suggs Bondsman: and
by th'e time the then rapidly approaching te;m oi‘i
the Circuit Court came on, October 27th, everythin
was brought into apt condition and readiness fo%
the desired convictions. Twelve, including appel-
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lants, were quickly sentenced to death, and seventy-
four sought escape from their tortures in pleas of
guilty to murder in the second degree, with peniten-
tiary sentences of twenty-one years. So artful, so
impressive, so severe, so terror-inspiring were the
whippings, shockings and strangulations adminis-
tered, accompanied, doubtless with threats of repe-
tition in case of disclosure or of variation, that not a
word of it all leaked out in the proceedings of that
term. Both the electric chair and the penitentiary
were deemed by the victims preferable to a readmin-
istration of what they had undergone. Nor had the
fear thus inspired lost all its influence within the
half year leading thence to the proceedings from
which these appeals are brought. The State wit-
nesses, carried back from the penitentiary to Helena
to testify in these cases, told with hesitation and
reluctance how they themselves had been whipped,
or how they had seen some of the appellants and
others taken out of their cells by the turnkey, Kid
Collins, and how he brought them back bleeding.
They seem to have a way of their own, and
methods of their won, down there,—especially in
what they call the administration of justice. Let us
hops this is confined to their turnkey and keepers of
prison. They could add racking refinement to the
“duke of Exeters’ daughter’’,—deeper horror to
the terrible cruelty of the long since discarded
peine forte et dure.
Cooley’s Blackstone, 3rd Ed., Vol. 2, P. 325,
All the witnesses who testified about the whip-
ping and torutring gave the name of Kid Collins
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as one of those who administered it, some of them
gave the names of three,—none of them could give
the names of all. But why did not the prosecutor
call some one or all of those whose names were given
to say something about this, if it was not in every
respect true? Why did they not call some one or
more of the Deputy Sheriffs, if it was not true. The
trouble about it was that it was all true, and there
was more yet that might be brought to light, if the
perpetrators were subjected to cross examination.

The papers of the Union that Jarmon,
Schmiddy and others found in the church house
were carried to the Sheriff’s office. The long arti-
cle in the Helena World of October 7th said that
these papers showed conclusively that the object of
the members was to murder the whites and take
their property,—that that was the purpose of the
Union. In this way, and by similar means, the
minds of the white people were deeply inbued with
the belief that all this stuff was true. They were
convinced, to start out with, that the Union was
nothing but a eriminal combination for murder, and
plunder, in which they were the intended sufferers.
But is it not striking that not a single incriminating
paper, was offered or introduced in evidence?

Will such methods as were here employed pass
muster? Will the death sentences they brought go
into execution? We hope not; certainly they should
not.

Respectfully submitted,
Screio A. JoNES aND
Muzspry, McHaNgY AND DUNAWAY.




