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‘and Pdul Hall %tqte thdt they are citizens and residents of th \

; State of Arkansas,and are now reslding ;n thtle ‘Rock Confinedrjk
“fin the Arkansas Statp Peninten*iary in. the Western Division f L
'nthe EdStern Distrlct of Arkansas Wlthin uh“ Jur1501ctzon of

'€V}this court; - that the d@fendant is the keeper of the sald Arkens

, SdS Suate Penintentiary,and as such is unlawfully restrainin
'_“ﬁ fvour petitioners of fhmlr 11bertyl4nd will unluss prevented_
_ f“om ‘80 dolng oy tho iosudnce of the erte herein prayed fOr,
v debrive uhpm»o thpir 1ilkion thb Zﬁr& day of Sept 192141n v

\'»F§f1dtion of uhe Conbtitutlon and laws of the United States,gndf

:k in colo and that‘prio; to the tlmes nerein§




adJacent regions, the vicin1ty of Elaine beinﬁ one of them,ﬁnd

’ began the 1ndiscriminate huntlng down, shooflnﬂ and killing of :

P

\
charge‘df murder in the first degree»for thefkilling‘of'oﬁé
‘Ciinton.Leé,a white ﬁéanaid f§ have occurred oﬁ”the lst.day
of Octobef,lglg; that séideliﬁ‘bn lee was killed,as ﬁhey ére
informed‘wﬁiie & member of & Posse of-White ﬁen»who were sald
to be dttpmptinr to quell a race riot, ﬂ“OWIHﬂ out of the kil
ling of W.A.Adklns on the night of September SOth 1919,at Hbop
Spur in said County and State, Lhat said Adkins was k"lled,as |
they are wdvised,under these citoumstances and Condltions..

Petitioners and = large number of the mebers of *heiw rgce

. were peaceably and lawfully Ssembled in their church house dt

‘desire or purpose to injure or do =any wronv to dnv one, that
while uhey were thus ass eMbled vhite peroonb begdn firing guns

or 01stols from the outside into and through sais church'hodse,

through the-windows end shooting the 1izhts out thereln,causing

- a great disturbance and steampede of those aSsembl ed therein;

that the white persons so firing of said church come there in

automobiles,of which there were several,and came for the pur-"

pose of brea king up said mee%ing;\that said Adkins wes killed.'

P

‘veiﬁher "y’memheré of his omm barty or by some other persond

: unknown to your potz*ioners, that the white men sent out the E

Word to Hélena the Counuy seat that said Adkins had been killed

| by the . Negroes shot down in coln blood while on & peacedble

‘mission by an drmed Lorce of neﬁroes aSSembled at said. church

which Caused rrcdt excitament zll over tne City of Helena and

‘Phlllinb County, ‘that the report of ssid killing spresd like -

w11d fire into other counties ,81l over the State of Arkdnsas,,
qnd into other Sta tes nouably the State of Misslsslpi, that
-early. the next an & large number of white men of Said county

awmed themselves and rushed to the scene of the trouble dnd to

R




evroes; that in & short time white men from adJoining Counties
fland ffom the State of MigsiSSip“ 1ikewise armed aemselves‘rush—
to the scene of the trouble and began the 1ndiscr1m1nate shoot~ -
- dng down of Negroes,both men and women,partlculdrly the nosse
from the State of Mississipi,who shot down in cold blood 1nno~
cent Negro men and women,many of whom were &t the tiﬁe in §he.
fields picking cotton; that nighly imflamatoxjy' arti'cles:’wé;je‘
 published in the press of Arkansas and especially of Helena and f
thrbunhout“*he'United States,in which the trouble’Was V'riouely’_ -
CallEd a "race riot" "an uprisinw of the Negroes" znd a FDeli-
bexdtely planned 1nsurrectlon among the Negroes-against the j', : i;
%  ‘Whltes of that part of Phillips County; that the offlcers of |
Phlllips County,especldlly the Sheriff,called upon the Gover~
nor of the State,and the Governor in. uurn called upon the Comy:
mandinm Officer at Camp Pike for a large numb ey of United States
soldlers to assist the citlzeno in quelling the so called
}"race riot","upr131ng“ or "insurrection™; that s oompeny.of”smk

dlers was dispatcheditoAthe scene of the frouble who took chang

of the'situatioﬁ and flnally succeeded in stoﬂﬁng the slaughten’_
Your petitioners further say that they,toéether with &
’ 1arge number of their race,both men end women ,were taken to -

the Phillips County Jdll,&t Helena,incarcers ted thé?einand

charged'with murder; that committee of seven composed of
leadiny Hélena bUbiHGSS men and offlcials to wit? Sebaetlan ‘
| Straub Chairmdn ,He D Moore Coanty Judge ,F T Kltchens Sheriff |
J.G.Knight MAyor E oM. Allen J.E.Horner snd T.W.Keese, ywas selec~‘:f"f’
_ted for the purposc of probing into the situation end pickingv
out those to be condemned to death and those to Dbe condemned o
and sentenced to the penintentiary, +hat sald Committee assumrh
ed charge of the matter and proceeded to have n”ouvht before .
) tnem a ldrge numoer of those 1nCaroerated in Jail and*® eXamined

< them reoarding their ovwn oonnection and the connectlon of othrf‘ff

g . . . ' T = . : . s
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”ers eharged with participation in sszid trouble; that if evi-
'dence unsatisfactory to szid Committee was notteiven they‘weuld
be sent out and certdin of their keepers would take them to
room/'in the Jdil which wus immedidtely deolnlng,and & part of
the Courthouse building where said Cormittee was sltLlng,and h
torture‘them by beating and whipping‘them with 1eathef stfabs j
with metal in them,cutting the blood at every lick until the
“victims Woﬁl&/egfee toutestify to ahythihg their.tqrturetefdea
manded of them; that there was also‘protided in said jeil;to~‘
further frightén andttorture'them,an electric chair,ih Whieh : :
they would be put naked and the current turned on te'Shock ahd |
'frlrhten them into giving ddeninﬂ statements avainst themselve
ad others ,also etranmlin* drugs wefe put up their noges for the

same purpose and by these methods dnu means false evidence Was

-extorted from Negroes to be used and wzs used agalnst your pe-
'ti*ioners. | | ~w
Petitioners further.say that on every day fxom Octeber'let,_
until after their trizl oﬁ’NbveMber 5rdt1919,the_pre85‘of He~:\
wlena and the State of Arkensas carried iﬁflaﬁatory articles -
giv1ng accounts of the trouble, whlch were Cdlculdted to arouse
and did arouse bitter Leeling agalﬂst your petitloners and the

other memberu of their race, thdt on October 7th.1919 s the Hel~

ena . Wbrld newspaper publl hed and printed in the City of
Helena,an@ having & wide and almoc+ universsal circulation
'throughout Said County,published an article written and glven‘f;J‘ ,

out by MT.E M. Allen L & MeMber of saia Commlttee of Seven for and o

on behdlf of oald Committee purportinm to give the'factS‘conr :

| cerninp what he cglled "not“a race riot",but a “deliberately ‘
planned ineurrection of the Neproes agdlnst the Whites" in 45x,f:i\
which it We S stdted that the Union,of whlchxpetltioners were D
members éf was'"eeteblished for the purpose of banding Negroes

together for the killing_of'whlte people", thet a copy of.sa;d




S NUNE S R TC AUV

_if the mob would stay 1te hand they Would execute thosé»fdund

S guilty im the form of law.

grticle is attached heréto,m&de & part.hereof_ahd_markeé‘Exhi-

bit "A"; that shortly after being pleced in jiilja mob was

forﬁed in the city of Helena,composed of hundredé‘df men,whé
mafched'tcﬂthe County jail for the purpose and with the. intent

of lynching your petitioners and others,and- would hdve done 80

» but,for‘the 1nterference of United Suaues S0 lalers and the pro-

mise of somelof,said Committee and other ieading offiqldls, tha: ‘

- Petitioners further stzte that prior to October 1,1919,
they wefe farmers,aad share croppers§ that nearly all'%he 1and

in Phillips County is ovmed by WMite men;>that-$¢me ig rented

!

- out to share croppers to be tilled on shares,one half ‘to the

tenant an”d the other helf to the owner; that for some years

- pagt there hus grown up & system among the laznd owners of furs
nishing the Negro: tenants supplies on which *to make crops and

which ie Calculated‘to deprive and does deprive the Negro ten- .

aﬁfs,of all their,interest in the crops bfoducéd by them;'fhét,

‘1n pursuance of thls qystem they refused to olve the share

croppers any 1tenized statement of ‘account of thelr 1ndebted-.

ness for supnlies so furnished,refused to let uhem.move or*sell‘
any part of thelr orops but themselvcs sell. and dlspose of the

“same at such pvlces as they pledse,and then give to ‘the Négroes -

nonaccount thereof,pdy»them only such amount as they Wlshxn
and in;this way kept them down;poférty}stricken'and éffect@alé

1y under their confrol; that for theApurpose'of proteéting

themselves,if poSsible,zgainst the oppressive and rulnous efe=
.'fects of thig Systém,tﬁe Negro fzrmers organized societiés,r

\fwitn the view of unitinﬂ thelr financizl resources in moral

and legal meaSures to ovcrcome the same,which fact'became'

qxikanxﬁ quickly known to the plantatlon owners, that uuch

- ownefu were bituerly opposed to such uOCleties,soaght to_prerv

.
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vent‘*heir organizdtlon ordered the members to dlscontlnue
heir meetin@s and %ought by every means they could emploj to
dlsrupt them; that on the 30th, day of September 1919,petition—

ers and other meﬁbers of the Ratio Lodge near E&aine learned

‘that some of the Negro farmers of & nearby plantatlon had em=

ployed U.8.Bratton,an attorney of Little Rock,Arkansas, to répé ‘

resent them in efféctind'a settlement for +hen with théir‘land“

4\

lords or irf he could not to 1nut1tute 1egd1 procnedlngs to pro-
tect their 1nterests,and that either he,or his representatiVe,
Would b e there on the following day to meet with all the par~~
+i°s:concerned perfect the arrdnnements dnd learn all the |
% ar asfpossible and decided to hold & meeting w1th'
the vieW'o* seeling him while there,and enpaginn nim &8s an at-

.torney to prot ect fhe1L Interest; that sccordingly they met .

that nivht at the Hoop Spur Church house ,"hich resulted »@8 here

inbefore set out in the kllllng of salad Adkins and the breakingﬂ'

up Or said meetlng, that on the mornlnﬁ of October lst.Mr.o.S
Bratton yS0n and agent of aftorney U,8 Brdtton drrived in Elaine
for consultation with those who might desire to employ his Ta~
'rher ywas qffested ﬁar&iy escaped being mobbed notwithstanding
it st Well Lnown that he was there only for the purpose of
adviSing with those: Negroes aSJto.their‘rIghts,and gettlng
frpm‘theﬁ such facts &8 would enable his father inteiiigently
tokprepare for théir'légal rights; thgt he was carried thénne_ 
.to ﬁhe.County jailythrown‘into if and\kept clocely donfined '
on aicharge of murder until the 31st., day of the same month |
when he st indlcted on abchdrge of barratry Without any evi-r
_denoe to suatain the charge, that on that ddy he was told by
officials that he would be dischdrged but not to go on- the
‘t°public Sureets qnywhere to keep the mstter & secret to 1eave.'
seoretly in a closed automobile and o go to West Helena four

"miles aWaV and there take the trdin 150 as to avoid belng mob~f
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“bed; that ‘he st uOld he would be mobbed,or would be in great

danner of beinp mohbed if his release became known publicly
before:he Wes out’ of reach, that the Judge of the Circult-
Court;the Judge of the same court before whom petlt;oners were

tried;facilitated the secret departure and himself wenf‘toj

- West ﬁelena and there remzined until he had seen sald Bratton

safely on the train and the train departeds : ‘ _
Peﬁi’cifoners further say that the Circult Court of.Phil-
lips County conﬁened on Octeber P?thl1919; that a grand Jury ,
was organized compposed wholly of white men ,one of whom;wlw.
Keesee,was & member of the Said Comni ttee of Seven ,and méy of

whom were. in the rosses organizeo to ight the Negroes,jthat

bduring its session ,petitioners and many others of the prisoﬁF

ers Were frequently Carrled before it 1n an effort to extract
from them fdlse iner imindting admibsions and to testify against

edch Ouher yand that bothfbefore end after,they were frequently

\whlpped beaten and tortured, uhat those in charge of theh had

some Way o f 1earninv when the ev1dence wa s unSdtlsf&CtOTy to

the grand Jury,and. this Was always followed by beating_and

'whippihg; thatnbﬁ'theSe metgods some of the Negro pfisoners

were forced to ﬁestifv dgdin“t others two dgainst your peti~
tloners though 1o one could truthfully testifv against them,

that on October 29th, 1919,d Joint inalctment Wes returned

_ag&lnso petitloners accu51ng them of the murder of sald Clin—

ton Lee,a man DPolfioneIS did not know,and had never to Qheir

'knowledge even seen; . that thereafter on the Srd.day of Nbvemr

«ber 1919,pbt1tioners were taken 1nto the court room before the

Judge told 01 the charge, and were informed that é certain ldWHj

| yer was appolnted to defend them; that they were glven no op~ |

portunlty to employ dn attorney of their own cholce, that the

app01nted at torney did not consulf with them took no steps to

prepare for thelr defense ,asked nofhing about their witnesses,

» though.there were many who knew that petitloners had nothing to

|
|
|
|
|




do with the killing of sald Lee; that they wéne immédiately:
.placed on Joint trial befbre‘an exclusively white jnry;and
the trial closed so fer as the evidence wae cdneerned withfthe
tatel's Niuneeses alone, that after the court's 1nstructlons,
. tne,Jury_retlred just long enough to write & verdict of guilty
of‘murder.in the first degree,as charged,and returned w1th it |

into court---not being out exceeding two or three minutes,end &

they-were promptly sentenced to death by electroeution for Dee.

decmber 27th.1919.

‘ '?etitionensmfurther say tnat during the course’of said'.e
tnial,which 1eeted less than an hour,fhat only two Witnessee_
teéﬁified'to anything to cdnnect{%xmrin any Wey Withnthe kil=
- ling of“said Clinton Lee, that sald Wi*nesses were Wélter Wérd,

Y

Geppge—Greon and John Jefferson both of whom are Hegroes and o

were under inalcunent at the Same time for the kllllng of Bald B

Lee; that they were compelled to testify against them by the -
same methods and means hereinbefore described; that their teg-
tlmonv was wholly false and that they gave such testimony

through fear of torture and were further told that if they re=

“fused to testify that they would be killed,but that if they did

80 teSEify,and would plead guilty X mxgngi in Xrr EEEEWE AR

xxxntheil punishment Would be ll”ht that they uhereafter plead
gullty to murder in the second degree and were sentenced to
terms of imprlsonment that they attach hereto the affidav1te'
of edChkéf said w1tnessee show1ng the faldlty of thelr test1~
.‘mony and the means of 1its acquieition,make them & . part hereof e
'qna merk them‘Exhiblt "B" ang "C* respectlvely; that they also
attqoh hereto & certlfied transcript of the ‘record of the pro-

ceedlngs in the Phlllips Clrcuit Court a8 E&hlbit "D"

_ Petltloners further say that large crowds of whlte people _

‘bent on’ petltlcners oondemnation and death throngﬁd the. Court‘;‘lh

s

. houSn and grounds and streets of Helena all durlnc the trlal of

”
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petltloners and the other negro defenaants, that on account of ’

the rreat publlolty given theirs and the other aSPS on account_

of thelr belnn oharﬂed with connectlon with &n 1nbu£rect10n
agalnst the whlte people and that four or five whlte men were
killed son account of the fact that they are Negroeg,and those

“who run the court the Judge upon uhe bench the Sherlff the

Clerk and all the jurors belne white men'on acqount of the factf

*Ehat”i+ was Stated and w1dely publlshed thdt the punpose of the"

Negroes Was to klll ﬁhejwhites and teke their property,dnd en

e

. s —

7 aecount of all the race pvegudlce which normdlly exi sty and

which was enbanced 21 thouSand XixmR fola at the time,by bitter~'

ness beyond expression,it was imPOSSible fo” hem to get = .
fdir and impartial tri %l in said COU”t before jury of White
men,, that the dttorney uppolnted to defend. them knew thdt +he
. brejudice against +he& was such- that they could not get 2 fair
'dnd 1mpart1a1 trial before a whlte Jury of‘said county,yet he
filed no peﬁitieh'for;é change of venﬁé;did'not ask the court
fgr time to preparelfoe & defense,and dié nothing to protect
their"intérésts;' that the court did not ask me'm Whether they
had counsel,or de81red to employ counsel, or were sble to do

50 ,but s1mp1y sald & lawyer whom he ndmed,would defend them,
that *hey have: fherefore not had @ triel have had no opportu~

. nity to mecke & defense but that their oase wa s cloecd adalnst

thém s v1r¢ually and effLCuUdlly as if on & plea of gullty;

thet if they had=been ~1ven the opportunity they would have emw~

| ployed counoel of thelr own cholce dnd have made a defense

thelr dbilluy to- do so haVln" been demonotrated since . thelr.

conv1ction, tht the .Leellnrr dgainst petltioners was such that
1t over- wed the Judﬂe on the bench the Jury,the dttorney a p-
pointed to defend uhem cnd every one connected with said courtV

that all Judve sjury qnd counsel were dominated by the mob spirﬁ

that WaS unlversally present in court-and out »SO- thdt if dny

i
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jﬁror had had the courage to investigate’said charge'With any
.epirit of fairhess,and vote for an ecqulttal he hlmself would
keve been the vic tim of the mob; thdt such st the intensity'
of feellno against petitioners and the o ther defendants thau-

had counsel fo them obJected to the testimony of the two Wlt-

nesSses agdlﬁst them,said Ward, ey and Jefferson,on the ground ‘

uhat it was extorted by bedtinCr and torture,as they are adVlsed‘

he shoula have-done, he himself Wwould have been the vietim of
the mob, that it is p0b51ble cuunsel dld not know how the ev1~v
dence avalnst them was obtdined and they do not 6931re to ap~

1~pear to critioise him,yet he knew thet if the ev1dence agalnst

'tnem Was acquired qs before stated 1t was incompetent ang Shouki

hdve been excluded fact Which petltloners did not know; that
-petltlonera were 1gnorent of - their “1mh+e had never been in
oaurt before dnd hag counecl asked them about this testimony
they would have told him how it Was'obtqined; that through fear
-of the‘mpb_spirit.no witness was called'in their'behalf and' |
they themseives}ﬁere advised not to take the stand on their

oWn behalf? thet'es‘e result of the mob domination of court

counsel and Jury the court y&lthough a court of originel jurls~‘ ’

diction in felony cases 105t its Jurisdlctlon by virtue of such

mob domlndtlon and the result wag but an empty ceremonJ,carried'°

through in the appdrent F)rm of ]aw and thdt the verdlcu of

E the Jury was really & mob verdict dlCudted by the splrlt of the
fnwb and pronounceq and refurned because no other uerdlct wpuld
- have oeen toleraued ,&nd that the Judgment against them 1s, .
therefore N} nullluy.' T
- Petluioners further Say that +he entire trigl verdict and

~Judgment against them \as but an empty ceremony, that their

real trial and condemnatlon had already taken pldce before sald

Committee of Seven, that Sdld Cormittee ,in adVanCG oP the 51t—e

t;mg‘og'the court ﬂdd sat in Judgment upon them snd all uhe }'

e



- er‘ Were°pronounced dnd returned not as the independe‘A

Vexercmse thejgurisdlction given it by law and wholl ¥ Lo
"tg jurisdlction4by

gubstituting for its Judgment the
of oqndemnation of Said Committee,

that there is attachedvh
to a.s E‘xhi‘bit |

'rors&as it now stands,was enacted}all of. the Judges of the

courts have been qnd are noW whlte men,and that ever since.then

’Sdid Judges have appointed,without exception whlte commissiow

ers tohselect %he Jurors both grand and petit and that such
-ommissioners have )

ce on account of their color;that such has bee:

nbr:ken practi’ ce in Phillips county for mcre than'thirt
1o hstanding the Negro - ’




ced thaﬁ’guilty; ﬁhat under the law of Arkanse s,as construed
bykthe Supreme Court of the State,an objection to'an indiﬁt-’
menﬁ on the ground that it was found by & grand jury composéd
only of whifte men to the exclusion of negroes on account of
thelr color,must be made at the impsnelling of the grand jury
and objection to the petit jury rnust be made before a plea is
entered to the indictment; that et the time S&id indictment was
found petitioners were confined in j=il snd ﬁid'ﬁot Xnow the
grand jury had been organized,did not know it was in session,
dic not know they were to be indicted Tor %he killing of‘sai&
Lee or ény,other nerson and 4id not know they were cnarged
therewlth; that 16 was imposshle Tor them to meke eny ohjection
to the orgzesnization of sald grand jury for the very simple reg=
s6n that they were closely‘confined,had no attorney,and no op-.
portuni ty Lo eﬁploy an attorney; that at their trial counsel'.
appointed to defend them made no objection to the petit jury
or to any previous proceeding; that their failure S0 do S0 Was
through fesr of the mob for petitioners and hxk himself,as they
believe, »
Petitioner?furth@% say that zfter their éonviotion and

L

sentence tec death,their friends employed other counsel %o rep-

resent them; that through such counsel they filed a motion for

& new trial,copled in the record stiached hereto as Exhibit D,

which wgs promptly overruled and an sppeal was tsken to the

o

Supreme Court of Arkansas,the hizhest court in said State,wherg

on the Bgth.day‘of M&roh,i920, vhe judgment of the Phillips
Circuit Court was affirméd,a éopy of the opinion of said court
being attached herebo as Exhibit "FY, (Ed.Hicks 'vs.State,143
Ark.,15872 that thereafter they applied to *the Supreme aourt of

the United Stztes for & Writ of Certiorari to the Supreme court

of Arksnsas,praving thst ezdd aourt he required to send up the

.

record znd proceeding in sald cause Tor roeview by the Supreme



com

seven other Negroes cendemned o desat)

Court of the United States,but th+~t on ths 11lth 8&? of Octo=-
ber,1920,the anplicetion for said writ was denied; thst the |
Governor of “he State of Arkansas did on *he L edey of L
Aug,192 issue a proclemation curceying inte effect the judgmént
end sentence of the Ph%l}ips Civeult Court sgainst petitioners
and in which he 7ixed Sept.123,.1221,as the date of their eme-
cution,a‘copy of which proclemstion is hereto attached as Ex-‘
hivit "gn, |
Petitioners further saj thet on. the 19th.day of October,

1920,the Richard L.Kitchens Post of the Americsn Legion of He-

lena Arkqnbas JEI1 O beaiz tion composed ¢f approximately three

-~

hundred white ex~service men living in every part of Phillips
County,vessed & resolution callins on the Governor of the State
of Arkansas,for the execution by death of netitioners =nd the

bv szid Circuit Court

a
i

at the same time and under the Ssme cirvevmstences &8 petition~-

ers,and protesting sgainst the commutation of the desth sen-

fencc of eny of sa ig . Negroes,which said Resolution was presen-

ted to the *hen Governor of Arksnsas,snd & copy of Seme is at-

tached hereto &5 Exhibit "WHY; that =t o neeting of the Rotary
Club of pelena ,Arkansas ,attended by seventy-Ffive members ,rep-

resenting aS me ny ,ecading industrizal and commercial enterpri-

.ses of said city,snd of the Lions Club of said city,attended by

Sixty-rive members,representing aS many of the szme king of

enterprises of said ‘eityeach udonted resolution epproving

the action of the Richard L.Kitchens Post of the Americén Le-
glon in the premlges,which said resolutions were preseﬁtgd to
the then Governor of the State of Arksnsas and copies of each
are hv_Qto ettached a8 Bxhibis g "I"ang "J" regpecitively;. that
seld vesoleions further and conclusively show +he existance

of the mob spirit prevelent among all the vwhite veople of Phil-

lips County et the time petitioners and the other defendants

were put through the form of trials and show that the only rea-



son the'mob sfayed its hand, the only reason they were not 1ynched:'w
was that the leading citizens 5f‘the community made alsolémn promise
to the mob thet they should be executed in the form of law.
fetlthﬂEIq further say that to further show the overwhelming
ex1storce of the mob s»irit and mob domlnatlon of their and other trials
of Wegro defendants at the Ogtober term, 1919, of the Phillips Circuit
Court, there were six defendants cqnvictéd of murder in the first degree,
to-wit: John Martin, Alf Banks, Will Wordlow, Albert‘Giles, Joe Fox, and
Zd Ware, whose cases were also appealed to the Supreme Court_of Arkensas f
~which were reversed on sccount of bad verdicts, due to the extreme haste
iln securing convictions and executions, (Banks ve State, 145 Ark.154)
and remanded for g new trisl; thet upbn & re-trial of said cases, de fendsnt:
were agaln convicted and appealed to the Supreme Court, and their cases
were aegain reversed, (Were vs State, Volbé Sup. Court Rep. No. 11, page 674
and remanded for a new trisl on December 6th, 1920; that said oasés were
coming con foi trail at the May term of the Phillips Circuitt Court, which
convened lay 2nd, 1921, and it was represented to the quernor of the
State of Arkensas by the white citizens and officials of Phillips County
that, unless a date of execution was set for petitioners theye Was grave
danger of mob violence to the other six defendants whose cages Would be
called for trial at the HMay term of said Court and that in all probaﬁlllty
they wouldbe 1yhched; thet in order to aprease the mob spirit still
prevelent in Phillips County and in'a measure tb secure the safety of
the six Negpoes whose cases were to be called for trial and were cealled
oﬁ Mey 9th, 1921, the Governor issued a proclamation fixing a date of
execution - of Petitioners for June 10th, 1921, which was stayed by
Court proceedingg; that these facts conclusively shoﬁ that the mob épirit,
mot domination, is still universally present in Phillips County.
Petitioners further say that on the 8th day of June, 1921,
'they filed & petition in the fulaski Chancery Court for a Writ of Habeas
Corpus setting out the matters and things as herein'stéted, and that on
said date the Puleski Chancery Court issued its Writ of Habeas Corpus,
directed to the defendant, E. H. Dempsey, xeeper of the Arkansas State

Penitentiary, cemmanding him to have the bodies of the Petitioners in

o o g . N . I -



filed with the Supreme Court of Arkansas a Petition;fbr,Writ of Pr¢~‘
hibition against J. Z. Mertineau, Chancellor of the Pulaski Chancery
Court, end your petitiomers, and thét on the 20th day of Juné, 1921i the -
:Supréme Coyrt of the State of Arkansas issued its Writ”bf Prohibision
against the Judge of the Pulaski Chancery Court, prohibiting hiﬁ from
hearing the TPetitions for Habeas Corpus bending in his court and guashed
the Writ of Habeas Corpgs theretofore issued; that é copy of the Opinioni
of the Supreme Court in issuing said Writ of Prohibition is attached
hereto, nade a part hereof and marked "Exhibit XY  thet thereafter,'td~wit:
on the 4th day of Augnsé, 1921, your petitioners made application to the
Hon. Oliver Wendell,Holmes,‘Associate Justice of the Supreme Court of |
the United States, for a Writ of Error to the Suprmme Court of the State
~of Arkansas in the metter of said Writ of Prohibition, but seme was denied.
Petitioners, therefore, say that by the proceedings aforesaid,
they viers deprived of ﬁheir'rights and}are gbout to be deprived of thelr
lives in violation 6f Section 1, of the 14th Amendment of the Constitutibn .
bf the United States and the laws of the United States enacted #in pursuance
thersto, in that they have been denied the equsl protection of the law, and
havgbsen convicted, condemned, and are about to be deprived of their lives
without due process of law; that they are now in the custody of the
H defendaht,”E. H. Dempsey,'Keeper of the Arkansas State Penitentiary, to be
electrocuted on the 23rd day of September, 1921; that they are now detained
and held in cuétody by sand Xeeper and wiil be electrocuted on said date
unléss prevented from so doing by the issuance of a Writ of Habeas Qorpus.
Petitioners therefore. pray that a¢Writ of Habeas Corpus be issued
to the end that they may be discharged from.éaid unlawful imprisonment'and_

unlawful judgment and sentence to death.
' LTy vk _ rants
A % .

PotitionsTs.igg. s,




PFrank ¥oore, Eq Hicks, J. E. Xnox, B3 Colemsn and ‘Paul

- Hall on their oaths say. that the matters and things set out sna contained

in the foreg01nﬁ Petition for Writ of Habeas Corpus are true to the besat

of their knowledge and belief,

/ Subscribed and sworn to hefore me, this SZZ‘ff-dayuof

7%44&_‘1921-

len

, P s
Z%j% omm1531on explres , %ytaay Publia.
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. : -/ BICKS V8. STATE. %&/ 7/5 ’
| 'Gpinién deliversad March 29, lﬁzﬁ. | '

Appesl Prom Phillips Cirouit cnﬁrt: J. M, Jhokkoh. Judge
effirmed, . ‘ : o ,

3gipio A. Jones and Murphy, McHaney for appellants,

‘ 1. #ppsllants were diseriminsted against oﬁ account af
their aolor and mo oolored men sat mpon the jury or was summoned %o
88YVa, - . ' v

s52 £+ The verdict is plainly againk® the evidence. lo¥ A%l.

3. The verdiot is defective.

. John D. Arbuckle, Attorney Genersl, asnd J. B. Webater
Asglstant, for Appellee, Robert (. Xnox, of Counsel, '

Defendants are not guarantsed under our Constitut ion,
nor that of the United States, a trisl by members of his ovnm race,
~but only a felr end impartisl by a jury who are unbiased and nnpre- ‘ ‘
Judiciel without regard to golor or rece. 100 U.’ 8., 328. fThe panel
should have been challsnged, snd as he did not, he can not com?lain‘bhat.
there were no negross on the Jury, 21 Ark. 212. 5 Id. 4443 29 i4,
17; 101 14, 462; 94 14,465, ,

 SMITH, J. Appellent Frank Hicks was indicted for nurder
in the first degree, allegsd to have been committed by shooting one
Clinton Lee, and at hig trisl was convicted of thst erime.. Appellants, .
#rank Moore, Ed Hicka, J. E. Enox, Ed Ooleman and Paul Hell, were — -
indiected for the seme crime, wnd were tried together, and were all
convieted of murder In the first degree. Appesls have been perfected
from both yudgments, end se the guestions reised sre subatantial the
8ems In each oase we dispose 6f both with one opinion.

o It imsigted as ground for reversal in saoch cese thet O
pellsnts who y¢¥¢ sre all men of color, were discriminated agaimt .
on- that acoount, and that no golored msn sat, or was summoned to
aserve, upon either the grand Jury whioh retwrned the indictments or
upon the petit Juries which tried the oesses, snd that no colorsd manm
had gerved on any juwry in Fhillips County--where the trials oocursdm
for many years. Thie asdl gnemant of error is smswered by gaying that
the question was first raised in the motion for a new trial, and it,
therafore, comes toc late tc be now considered. Tillmen v, Stets,

121 Arki 332; Bastling v. State 69 Ark, 89, o

It 18 also insisted on behslf of all the sppellants that
the verdists are contrary to the law and the evidence, and sre not
supported by sufficient evidenase, and thst appellants have besn con~
Yioted without due process of law., The facts upon whioh these oon-
tentions are chiefly made were not developed at the trial, dut are
brought into ihe record by effidavits f£iled in support of the motions
for new trisla. - ,

Discussing these guestions together, it may be said thet
appellants, together with many other men of their own rsce, were
members of an organization known &8s the Farmers'® Progressi ve House-
hold Union of Emerice. “poording to the affidsvits f£iled in suppert
of the motions for new triasls, this wes 8 fraternsl and seoial or-
ganlzation, orgasnized for the lewful purpose of promoting the fine
anciasl interesk of ite membera; it met in seoret, exsiunding all =
persons fxcepl those who haed been properly initisted, bub, asoord-
ing to teatimony #n behalf of the State, mewbers wers told upon-

theiyr 1n¢§1atioﬁ“ ;gg@gﬁiﬁgggvggapargkggzntrggglg_quh the white
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2.

from spprosching the duilding. While one of theaze meetings was

in progress, an automobile conteining two white men and one negro
pasaad aslong the publio road neer this building, end stopped some For-
ty or fifty yerds from it, whereupon the pickets fired irto the eer
end killed one of the white men in it. : o

At the trials from which these sppesls coms the followt ng
facts were de¥eloped. Zarly in the mornimg sfter the ¥iiling of
the man in the car a pyumbor of the lodge members, probably ss meny
a8 fifty, inoluding appellsnts, @ sucembled at or sbout the houses of
appellsnts Moore, Hall smd Coleman, sbout & mile from Klaine and
Hoop Spur, where tho shooting of the night bvefore oscured. All,or
rractically ell, of the members were srmed, and appellsnts, Moowe
made the statement thet theywould kill the white ppople who omme -

. there. A1l of this is admitted, dut it is explained that the mem-

bers had gathered only to resgist an attack deing made on themselves,
‘and that thay intended to kill the white men whom they expected to .
oome. only to prevent the white men from killing them,

~ Somstime between 11 A« X. and 1 7. U, firing near Klaime
or Hoop Spur was heard, wherewpon sppsllants, with a number of others,
fell in 1ine, and proceeded to msrch toward Kleine, Moore having
8aid s they fell into line, that some of their members wers being
attacked, and that they would go snd help them fight. As they maroh-
ed along by twos and fours, they crossed & railroad, and, ss they 414
8o, they obaerved, at the home of one MeCoy, a white man about &
gquarter of a mile awey, & number of white men standing in the rosd
at McCoy's house or sested in the osr which had stopped there on the
roadside. VWhen they Gbserved the white men, sppellant Frenk Hioks
8aid he would shoot et them. He kmelt, took aim and fired two shots,
one of which atruck Clinton Lee, who disd just sfter he was aarried
into MeCoy’'s house. These shots were fired from a high-powered rifle,
and at suoh distance away thet scme of the white men stsnding nesr
Lee steted thet they aid not hear the report of the gun whish killed
bim. This pewty of white men consisted of officers who hed come to
Bleine to effect the arrest of the men who had killed the msm in
the automobile the night befors, There was testimony to the effect
‘that when Hicks sald he would shoot 2 wmember of hie party told him
not to do so, but no one made any nttempt to restrain him, After thias
8hooting the perty disbersed, and during the excitement of the next
fow days two other white men were killed and » number of Hegroes,

: It 18 now insisted thst hessuse of the incidents de~
veloped at the trial and those recited in the motion for new trials,
- and the exsitement and feeling growing oul of them, no feir triasl was
had, or oould hsve Leen had, and that the trisl did not, therefore .
constitute dus process of law, S : :

It is sdmitted, however thet eminent ocounsel wae appointed
to doefend sppilliante, and no attempt is made to show that a fair snd
impertial triasl was not had, except as am inference from the facts
stated above, the Insistence being that a felr trial was impogsible
under the cirsumstances siated. . -

- We are unable, however, to =ey that this mist necessarily
have been ths ossa. The trisls were had swscording to law, the jury
was cdorrectly charged as to the law of the oass, and the testimony
ie legslly sufficient to support the verdicts returned. We aeannot,
therafora, in the fase of this sffirmetive showing, assumd thet the
trial was en empty ceremony, eonducted for the purpose only of sppsar-
ing to somply with the requirements of the 1lsw, when they were not
in fsct being aocmplisd with. _ . e

A8 to the appellants, Frank Moors, Ed Hicks, J. H. Knox,
%4 Colemsn and Paul Eall, 1% is insigted thet the testimony dosse
not sufficiently connect them with the act of Frank Hisks in firing
the fatal shot to make them oriminally responsible for that act,




8. . .
a8 Hicks himself, According to these witnasses, those appallants

wore all armed, and before leaving the place from which they started
the purpose o’ going to Elsine to fight the white men found there
was snnounced, and we think this testimony warrsnted tk jury im
finding that nicka' ast in firing the fatal shot was dome pursuant
t0 a conspiracy previously Fformed, which contemplated violenoe, and

ths pﬁssible killing of white men,

In the case of appellant Frank Hioks, it 18 insisted that
the Judgment mubi be reversed because of the defective verdict. The
werdioct as found in the bill of exceptions was originally writtern in
typewriting as follows: ™We, the jury, find the defendant, ¥Frank
Hicks, gullty &8 charged in the indiotment.™ Over this verdiet has
been interlined, b etween the worgs "guilty" and "as" the following
words: “of mnrder in the first degree™, 30 that the verdict as
irterlined reads: We, the Jury find the defendent, Frank Hicks,
guilty of murder in the first degree es charged in the 1ndictmenﬁ.
on the margin of the page 0f the transcript on which this werdict
apps ars is the following certificate made and signed by the trisl
Judge: "The interlinestion made in this verdioct was made before I
gigned the bill of exceptions, and sorrectly shows the verdictas it ~
wag retwrned by the Jury, J. M. Jackson, Cireuit Judge." The judgrent
of the court also sets out in full the verdfct returned, snd the
vordioct as 1t is there recorded oonforms to the certifioate of the

trial judge set out asbove.,

It is true thet in the cases of Johnson v. State, 84 Ark,

ﬁﬁ and Hobbs v. State 86 Ark. 360 snad Bridger v. State, 122 A¥k, 591
“we ignored as unauthorized certain interlinsations mude with a
lead pencil for the reason there stated, thet the interlinestions
were explained unauthenticated and epparently msde without authokity.
But 1t hes not besn decided that this court will riecsasarily ignere
interlineations eppearing in a bdill of exceptions or a transoript,
Upon the sontrary, interlineations msy be a proper part of the record
- end will be 30 trested by us unless it appears such interlineations

were not properly asuthorized. Here we have the certificate of the
trial Judge saying that the interlinestion was mnde before he had
spproved or sigmed the bill of exceptions, smd, in aeddition, we
have in the Jjudgment proper a record of the verdiot which shows it

%0 be in proper form.

: We have given thess cases the careful ﬁonsideration
which their importanse required, but our consideration is necessarily

limited to those matters which are properly brought before us for
review, and ag no error hss besn made to app ar &n eather case the

Judgments must be affirmed. It is so ordered.

FFILED
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Hovember 14th 1920

Hone Chamleg . Brough
Gavernor of Arkarsag

Desr Covermor

e, the undersicnod members of the Committee of Seven, uppointad
by you in the Klaine-~Hoop Spur Insurrection in {this County,
garneatly urge you t0 let the Jaw take ite course untrammelled by
Excoutive umeuncy. :

Jith all the provocstion our people refrained frow mob vxulence.
The roecocon they dld this wog thet this Committee gave our citlzens
their solern pr ge thet the law would he carricd out , This
Cormunity can be maﬂe a model one go far sg reserting to med viow-
lence ig concermd, but s‘nhld the Covernor commute any sentence of the
Elaine rioters, Tl would be ditficul®, if not impoanibdle.

We rospectfully urge you to gupport law snd order as vwe supporte
ed Lt. There werc 150 Vegroes logelly suilty of murder in the '
£irct degree---sotively present and assisting in tho wilful and
daliberate murder of white citizeng——-and thic Committes assisted
in ceeing thot coly lssfers were frought 4o trial. Terniency has
been already shown. We thipk the law itsolf ig on trial.

A1) of our ditizeons are of the opinion that the law should take
its coumo.

Siguoed Yo Strauss, Chairman
.1"_ s Allen
e vie AoEICE
- ' iy Dy Moore
?FF"Q I Y - ke C. Horner
3 ot R A TR Eana™
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REOLUTION iip

It has hecn brouglht to the attention of the fichard L. Kitchens
Post 41, “merican Legicn, “~elens, sriansas, that the Covernor is
"ontemplat;agccommuting the sentezces ¢f fowr of the Iecroes, vio
are now under death sentences for their participaticn in the E&aine
Riot, to lesser sentences, and wg, the members of this post feel thsat
any action toward this end hy the Govermcr, would d¢ more herm in
the community and breed lowléssness, as well as disresard for conshi-
tuted suthority, as st the time of this race riot the members of
this Post were czlled apen o go %o Hoop Spur end Tlaine to protect
1ife and propeorty, 2nd in compliance with this request, tere were tw
American Legion members killed and cne seriously injured, begides uhe
cther non-members who aAlso perLM ed, and when the suilty Megroes were
apprehended, a uolpmﬁ promis tns mlven by the ¢ﬂaﬂﬁag citizens of
the camma31tj, that if fhese suilty perties were not lynched, and *,f
the law take its course, thau JMSTL 8 would be doas ond the .uages‘r.‘y
the law upheld.

The twelve LJSIUV"‘HCW wnder centence of death, Lut whose sentence
8 are suspended account of cour* procedure, snd siv of these Iegro case-
8 have taken to the Suprenme Court of the Taited Stateg, which court
gclined 0 review. The other zix cases, whose originsl trialz vwere
reversed and new trisls given them, were convicted,and thelr cases were
appealed to tihe Sypreme Towrdt oF LL btate and atteraneys of thrhelr own

selection were permitbed to handle their cases.

IOW TLERRIORE B IT 4BULVID by this Fost sssemtled on this
the 19th day of Cctober, 1920, that we uc =t earncstly protest
amaingt the commutation of anw of the zentences ¢f theze twelve

Hegroes counvicted ov rurder in the Elsine wiot of Ccotober 1919, their
having rerceived a falr trial anld proven guilty, aund the lcn;enoy

of the court was shown in the Lalance of the cases tried, these Leing
the ring lcaders and guilvy wurderers, and that 1av 218 order w11l be
vindlcatel and a solemn promise kept.

BE 1T PURTHER RESCLVED thst o comrdttee of four be appointed by
the Tost Coumander. This Courmittes 13 hereby empowered +to re preuent
tihis Fost ot a conference, or seversli co*fereﬁceu, with the Covernor
07 ALrkansas and to take such steps as they msy deem nedoeeszry to carry
out the wishes of this resolwhicn and laoving nothing wndone to have
these seuntences cerried out. This committee %o report in full to the
next meeting of this post

o

Passed unanimously 8:50 . .'C tuler 19, 1920, tasgsement ¢f the
Eplscopsal Church, Helena, Arkausas.
Edwin Burks Re Eoliott

Adjutashh Post Cormander

COMMITTEE ATPOINTED
Ir. Terbert Thompson, Cleirman
Mre T. ¥« Faulkner, Jr.

PW»J;B-L&mem ‘
Mr.Le Jd., Wilkes, Jr.

E”g? Pr ™
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COP L v

novemver 10, 192C
4t a regulsr meebing of the Helena Rot&ry'nlub, Lheld tiis date
and sttended by sevanty five members, representing seventy five of
the leading lundustrial and coumerelal enterprises of this Zity, there

*

vas read the rewlubivn wrich wuw adepted Ly the Richsrd L. Kitchang o

R

cost, lo. 4, dmerican Loglon, elens, Jrkansas, on the 19th dsy of
Cetober, 19220, prote=tiug to the Govermor agzoivay *ho commubrtion
of =entences of auy of tie Leproes wlv huve baen heoretofore aonvist

™

ed of participation in the Tlaipne Iangurrcctiown; cond b wienimous vote

of the Helena Rotary Club, il wag,

Resolved:-Tuot the Helena Rotury Club does laevely zive its
wigmalified approval and support of the ascticn and resoeiution of

the Richerd L. Kitchens Iozt, lic. 41, of the amori-zn Legion, and
piedges 1te Zull co-operaticn and sasistance to the accomplishment
tre purpcses of sald resoluvion, and it 1z also

R

h

o
egolved-That a copy ¢f this resclutivn, officislly signed by
the Fresidest aud Secretary of the Helens Rot:ry Club, be preseanted
wo the Commender of tne Rizherd L. Kitchens Tosht, Lo. 41, 4 merican
Leglon of Helens, Arkangas.

Fad

Bigned, Heiena Rotary Cind of Ie ana, Arkans
ag, By S. Straw, Tresidecat

Q
- - ~ T - awr "y aprrr
Ozero T, Lreier, Yacretory.
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Novenmber 9, 1920,

bt
At a regular meeting of the Lions Club of Helena,
held this date and attendeé by sixty members, representing sixty
of the leading dndustrial and commercial enterprises of this city,
there was read the resolution which was adopted by the Richard
L. Xitchens Post, No, 41, American Legion, Helena, Arkansas on
théd 19th déy of October, 1920, protesting to the Governor against
the commutation or sentenges of any of the Negroes who hawve been_
heretofore convicted of participatioﬁ in the Elaine insurreetion;
and by unanimous wvote of the Lions Cijub of Helena, it was
Resolved: ~ That the Lioms Club of Helema does hereby giva
its unqualified approval and support of the action and resolution
of the Richard L. Kitchens Post No. 41, of the American Legion,
and pledges its full co~operation snd assistance to the accomplish-
ment of the purpose of said resolution, And it alseo
Resolved: =that a copy of this resolution, officially sigmed
by the President and Secretayy of the Lions Club of Helene, be
presented to the Commander of the Richerd L. Kitchens Post., No.
41, Ameriean Tiegion of Helens, Arkansas,
Signed,
Lions Club of Helena, Arkansas,
by Jos., C. Mayers, Prewident,
Skipwith Adams, Secreary,



STATE OF ARKANSAS

Executive Department

PROCLAMATION
T0 ALL TO WHOM THESE PRESENTS SHALL COME, GREETINGS:

KNOW YE, THAT WHEREAS, J. E. Xnox, Ed Coleman, Paul Hall,
Prank Hicks, Ed@ Hicks and Frank Moore, were convicted
at the November, 1919, Term of the Phillips County Circuit
Court of the orime of murder in the first degree, and |
sentenced by said court to death by electrocution, and
their cases being appealed to the Supreme Court of
Arkansas, the vendency of which appeal suspended execution
beyond the date fixed by the said trial court, and said
judgments of conviction being by said court affirmed, it
now becomes my duty as Governor of the State of Ariansas,
under Section 3262 of Crawford and Moses' Digest of the
statutes of Arkansas, to fix the date of their execution,
and each of themn;

NOW THErEFORE, I, Thomas C. McRae, Governor of
the State of Arkansas, acting in my official capacity,
do hereby and herein fix the dste for the execution of
the said J. E. Kidox, Ed Coleman, Paul Hall, Frank Hicks,
Ed Hicks and Frank Moore, and eaéh of them, to be on PFriday,
the 10th day of June, 1921.

IN TEsSTIMONY WHEREOF, I have hereunto
set my hand and caused to be
affixed the Great Seal of State,
in the Executive Chamber, at Little
Rock, Arkansas, on this the twenty-
ninth day of April, 1921.

( SEATL)
Thomas C. McRae,

TOVERNOR
BY THE GOVERNOR:

Ira C., Hopper
SECRETARY OF STATE.



STATE OF ARKANSAS
" Executive Department

PROCLAMATION
70 ALL 70 WHOM THESE PRESENTS SHALL COME, GREETING:

KNOW YE, THAT WHERZAS, J. E. Knox, Ed Coleman, Psul
Hall, Prank Hicks, Ed Hicks and Frank Moore were convicted
at the 1919 term of the Phillips County Circuit Court for
the crime of murder in the first degree, and sentenced by
said court to death by electrodbution, and their cases being
appealed to the Supreme Court of Arkansas the pendency of
which appesl suspended execution beyond the date fixed by
said trial court, and said Jjudgments of conviction being by
said court affirmed it became my duty as Governor of the
State of Arkansas, under Section 3262 of Crawford & Moses'
Digest of the statutes of Arkansas to fix the date of their
execution, which I d4id on the 29th day of April, 1921. Before
the uate set for execution the Chancery Court of Pulaski
County assumed purisdicetion in these cases and issued a
restraining order prohibiting said execution. The State
Supreme Court was appealed to by the state for a writ of
prohibition against the Chancery Court to prevent said ocourt N
from assuming Jurisdiction. The Supreme Court of Arkansas
issued said writ of prohibition against the Chancery Court,
from which judgment there has been no further appeal, and
it therefore now becomes my duty as Governor ef the State of
Arkansas, under Section 3262 of Crawford & Moses' Digest of
the 8tatutes of Arkansas, to fix the date of their evecution,
and each of them.

NOW THEREFORE, I, %Thomas C. McRae, Governor of the
State of Arkensas, acting in my official capacity, 4o hereby
and herein fix the date for the execution of the said J. E.
Knox,Ed Coleman, Paul Hall, PFrank Hicks, Ed Hicks and Frank
Moore, and aach of them to be on Friday, the twenty-third day
of September, 1921.

IN TESTIMONY WHEREOF, I have hereunto
set my hand and caused to0 be af-
fixed the Great Seal of State, in
the Executive Chamber, at Little
Rock, Arkansas, on this the
twelfth day of August, 1921.

( SEA L)
Phomas C. !cRae,
- GOVTIRNOR

BY THE GOVERNOR:

Ira C. Hopper
bEChLTnRY OF STATE.
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In the SupremevCourt of Arkansas, June 20, 1921,

State ex rel, v. Martinesu, Chancellor.

OPINION.
McCullooh, C. J.

Frank Hicks,‘Frank Mooré, Ed Hicks, J. E. Knox, Ed Colemsan
and Paul Hall, who had previously been indicted snd convicted of
the crime of murder and who weré being confined in fhe State Peni-
" tentisry ewaiting exdeution of the déath'éentences, filed a @ ti-
tion for hebeas corpus in the chancery court of Pulaski County,
praying.that they be discharged ffom custody and from ssid juﬂg-
ments of convietion., -This petition was filed and presented to
the “hancellor on Jume 8, 1921, who immediately ordered the ig~
suance of.a'writ of habeas.oorpus directed to the keseper of the
e nitentiary, and the Chancellor slso ordered the igsuance of a
‘writ of injunction restraining the sajd keepér frqm executing the
degth sentences upoy said petitiopers in accordance with said
judgments of conviction and the pfbolamétion of the Governor fixing
~the date of axacutioﬂs. The writs were issued and made retu#nable
for hearing before the cheancery court at 2 olcloek P, M, on Junme
10, 1921, and E. H. Dempsey, keeper of the penitentiary, was made
respondent in.the proceeding and copies of the proceedings and
process were served on hiﬁ and on the Attorney General, who a?-
peared before the Chancellor on behalf of the State and the keéper
of the penitentiaty and made objections challenging the jurisdiction
of the chancery courte | | ' |

| A petition has been filed here praying for a writ of prohibi-
tion to restrain the éhangery court from proceeding in the matter,
alieging that it is not within the Jjurisdiction of that court. The
chancery court postponed further hearing on the mtter until a

decision of this court could be rendered as to the jurisdiction of
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that court., fThe petitioners in the procéedinglbelow, ag well as
the Chancellor, have responded to the present petition snd the
former seek to uphold\thé Jurisdiction of the chancery court.
Relators presented the present petition to the Justices of the
Supreme\Court op June 9, 1921, for a temporary writ of prohibi-
ticn pen&ing the presentation of the ma tter to the court in
session, but on objeotion'being made by respondents to the hear=-
ing at that time it was postponed to the fifst session of the
court on Mondsy, June 13, 1921, gnd the cause was gset down for
hearing on thst day.

On the outset of'the hesring by this court respondents were
opposed to proceeding st this time on the ground that the notice
was not given for the length of time requirpd bgfstatute. fhere
is s statute regulating the practice on applicékions for mandamus
" and prohibition, which provides that ten days' notice of sn ap~
plication shall be given. Crawford & Méses Digest, 6251 and 7023,
This statute manifestly applies only to proceedings of this nature
in courtyof original jurisdiction. It defines a writ of mandamus,.
treated in‘the chapter, "ag sn. order of a court of compsteant and
original jurisdietion”, and defines a writ of prohibition as "an
order from & circuit oourt to an inferior court of limited Juris- .
diction prohibiting it from proceeding in a matter out of its .
Jurisdiction.™ Crawford & Moses Digest, Secs. 7C21-22, Thisg does
not apply to proceedings in the 3Supreme Court where juriédjation is
derived from the Constitution, but there is no statute regulating
the practice. FPrairie C. C. M. Co. v. Kittrell, 107 Ark. 36l1.
This leaves the matter of notice as one to be fixed byvrules of
this court. This éeems to have been the thought in the mind of the
court in deciding the case of Tucker ex parte, 26 Ark. &67, which
arose shortly after the adoption of the civil code conféining the

provision referred to in regard to notice. In the opinion it was

{
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saild following, the common law Practice, that g writ of prohibition
szould not be "issued unless an .opportunity be offered those sought
to be prohibited of showing cause against it", but no reference was
made to the statpte requiréng notice. There is no esteblished ruie
of this court on the subject and it is a question to be determined
in each instsnce whether reasonable notice has been given. In the
present case we concluded that the notice was, under the circuﬁ-
stances, reasonable and the request for further postponemént was
denied. In fact, there waes no contention that the notice was une
reasonable if we concluded that the ststute referred to did not
.apply. |

~ 4gain it is urged, that the remedy showld not be awarded under
the writ of prohibition for the reason that the proper objection
hed not been made to and overruled by the Chancellor to the exer-
cise ¢f jurisdiction. The rule has often been recognized in deci;_'
sions of this court that prohibition is not availéble until objec-
tion to the wrongful attempt to exercise gurisdiction has been
Taised in the inferior tribunal and overruled; but exceptions to
that rule have been found. Reess v. Steel, 75 Ark. 66 Monette
Road Imp, Dist. v. Dudley? 144 Ark., 169,

| The étate of the matter as pfesented he;e ié this: The chén-
cery court has alreédy exercised jurisdliction by issuing an injunc-
tion staying exscution of the Judgments in the criminal cases and ]
has set the cause for finsl héaring. Relators made objection to
the exercise of Jurisdiection, but the chancery court declined to
decide either the question of jurisdiction or the merits'of the
case untii aftef this court determined the question of jurisdicé:
tion. vThe Chancery court on June 10, postponed the hearing in-
definitely-until this court decides'thé present case. The effect
of the eourt;s attitude is therefore to retain jurisdiction and

to further exercise it in due time unless prohibited by this court.
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The cape, therefore, falls within the exceptions stated in Monette
Road Imp. Dist. v. Dudiey, supra. Relstors are now under restraint
until the writ of injunction issued by the chancery court in the at-
tempt to exercige jurisdiction which it is alleged that court did not
rightfully possess,.ahd the failure of the court on the requést of
the relators to rellnqulsh jurisdlctlon is tantamount to overruling
the objeotions
| This bringé us to the conéideration of the main question in the
case, Whether or not, upon the allegstions of the petition filed below,
the chancery court possessed jurisdiction, either by injunction or
under the writ of habeas corpus, to review the prbceedings in which
the accuséd respondents were convioted of the crime of mwder or td
interfere with the judgments of conviection. The facts are stated in
detail and at great length in the petition filed, and include the
record of the proceedings in which the accused respondents were in-
dicted, tried and convicted, the record of the appeal to this court,
the judgment of affirmance and the opinion of this court, and also
the record of the application to the Supreme Court of the United
States for a writ'of certiorari to review the proceedings. |

The accuged respondents were indicted by the grand jury of
Phillips county of the crime of murder in the first degree, alleged
to have been committed by shooting one Clinton ILee. It is charged
in the indictment and was proved at the trial that the killing of
Lee occurred on October 29, 1919, and 6n thg Zrd day of November, 1919,
the trisls occurred. Frank Hicks was triedvseparately and the other
five were tried together,and each trial resulted in a conviction of |
murder in the first.degree. When the accused were brought into court
and arraigned they had no attornesy to represent them and the court
appointed counsel, ceftain menbers of the Phillips County,bar who rep-

regented the accused throughout the trials. There were no:exeeptions
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sayed during the progress of the trials, but the records show that °
counsel flor the sccused cross-exemined all of the State's witme sses

et length. Before the final adjournment of the circuit court for the
term and within the time sllowed by law the asccused or their friends
employed to represent them the counsel who now aprzar in their behalf
lin'the present proceedings, and they filed a motion for new trisal,
supported by affidavits, which was heard by the court and overruled on
Deo;ﬁber 18, 1919. The motion set forth, as grounds therefor, that °
the verdict was contrary to the law and the evidence and that thé.
court erred in rendering judgmént upon the werdict. The motion alwm-

. set forth at considerable length aﬁd in detail the circumStances’sur-
rounding the accused at the time of the killing of Clinton Les and
from then up tS and throughout the trials of the csauses, stating among
other things that "at the time of the returning of ssaid indictmént
‘and trgal said excitement and bitterness of feeling among the whites
of said county against the negroes, especially against the defendaﬁts,
was unsbated snd still at the height of intensity.™ It alleged, in
substance, that the trials of tﬁe accused ooccurred during'a period of
great excitement; that the accused were given no opportunity to cone
sult with friends or to amploy counsel and while they were confined
awaiting'trial e mob compésed of several hundred armed white men sur~
rouPded the jail and courthouse and that the excitement ahd feeling
against the accused among the white people of. the county was such

that 1t was impossible to obtsin an impartisl jury. The substance

of the ground thus pleaded was that they had not been given fair trial
on sgcount of the alleged domination of s mob over the qourt an& jary.
Upon overruling the motion for new trial the circuit court allowed the
accused sixty days within which to prepare and file a bill of exceptions
- which was filed within the time allowed and an gppeal was duly'prose-
cuted to this court and after arguments the case was decided by this |
court affirming the judgment of conviction. All of the assighments of

v
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error in the motion for new trisl were reviewed iﬁ the opinion of
thiS‘court and decided against the contention of the accused. Hicks v,
State, 143 Ark. 58. Thersafter a petition was presented to the &uprems
Court of the United Stateé for a writ of certiofari, which was by that
court refused. Since that time the sccused respondemts have remain-

- ed in the custody of the keeper of the penitentiary awsiting the ac-
tion‘éf the Governor in fixing the date of execution, and the pr oclama-
tion of the Governor fixing the date of the exscution on June 10,

1921, has been suspendsd by the injunction of the chéncery court,

The petition filed below contains a repetition of the allegations
contained in the motion fof new trisl with reference to the excitement
prevailiné at and before the trial in the circuit court and the slleged:
domination of mob violence., It élso contains a charge, whichwas also |
stated in the motion for new triel, that the accused, being negroes,
were denied the right and privilege guaranteed by the Constitﬁtion of
the United Stétes by the exclusion of men of their race from the‘graﬁd
jury and from the trial Jury in Phillips county. The petition recites
facts in regard to publications in newSpapers and resolutions passed
by civie and fraternal'organizations prior to.the trial and subsequent
thereto alleged to be caleulated:to arouse the people of Phillips
county to a high pitch of excitement. It also gives a history off the
events which are said to have 1ed up to the killing of Clinton Lee
and declares the innocence of the accused of the crime charged in the
indictment. It also aslleges that the witnesses introduced by the
State in the proseeution’of the sccused were tortured into giving
false testimony, which said Witnésses had retrscted since the trisl,

It contains and sllegation that prior to the indictment of thé ac=-
_éused tbere hed been an investigation by a commitdde of white sitizens
in Phillips county for the purpose of ascertaining who were the guilty

parties in the homicide which had occurred and it is stated in the
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petition that "The entire trial, verdict and Jjudgment against them
was but an empty ceremony; that their real frial and condemnatién
had already taken place before sasid 'Committee of Seveh®, that said
committes, in advance of the sitting of the court, had set in gudg-
ment upon their and sll other cases ahd assumed and exercised the
jurisdictidn of the court by determining the guilt or inmocence of
- those in jail, had écquired the evidence in the manner herein set
out, and decided which of the defendants should be electrocuted and
which sent to prison and the terms to be given them, and which to be
discharged;. that when court convened, the program laid out by said
committee was carried through and the verdict against Petitioners was
pronounced not as the independent verdict of an unbiased gury, but as
part of the pre-srranged schems and judgment of said committee: that
in doing this the court did not exercise the jurisdiction given it
-by lew and wholly 1ost its jurisdiction by substituting for its
judgment the judgment of condemmation of said committee.".

- The doctrine has geen announced by this court that courts#of
equlty in this State are not clothed with jurisdiction to review proe
ceedings in criminal cases or to interfere with such proceedings
either by injﬁnction or under the writ of hageas corpus., 8State ex rel
Williams, 97 Ark. 243, Ferguson V. Martineau, Chanecellor, 1156 Ark.
317. In State ex rel v. Williams, there Was en instance where the
chancellor had, after indictment of the accused in the circuit court,
isgpued a writ of habess cérpus fof the purpose of allowirg bail and
we held that the circuit court acquired exelusive jurisdiction of the
cause upon the return of the indicfment and thst the chancery court

had no jurisdiction to interfere even to the exfent of allowing bail,
In disposing of thé'matter, we said; "The Chancellor hés nothing to

do with the administration of the criminal laws nor right to interfere
with them fyefher has he appellate jurisdiction over crimimal trisls
nor sppellate or supervigory Jjurisdiction over the setions of chan-

cellors or circuit judges granting or refusing bail."
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 The case 6f Porguson v. Mértineau, Chancellor, supra, was one -

where the dhancellor issued an injunction to restrain the keeper of
the State Penitentiary from executing a, death sentemze, the writ be-
ing issued to suspend proceedings and stéy the'exeoufion until the
sanity of the accused could be inquired into}%he.probate courts
' In disposing of the caée, in which we held that the‘ohancefy court
was proceeding beyond its juriédiction, we sgid: "Courts of eqmity
have to do with 6ivil shd property rights} and they have no jurisdic-
f{pn to interfere by injunction with ocriminal procéedings. They
can not stay processes of cburts having the exclusive 3ufisdiction'of
eriminasl matters, where no civil or property rights are involyed.#

These two decisions seem to be conclusive of the controversy
now before us and to settle the question that the chancery court was
without jurisdiction. But it is insisted that while such is the ef-
fect of our decisiqns in estébiishing the jurisdiction‘of eourts that
they do not reach to the particular question now presented, which is
that under the "due process of law"ppovision of the Constitution of
the United States ahy court having suthority to issue a writ of hsabeas
- corpus possesses Jjurisdiction to inquire into and review the proceed-
ings in oriminal cases for the purpoée of determining whether or not
the judgment was the result of "due process of law within the maémﬁng
of the Federal Constitutspn." In other words, the contention is that
the provision of the Constitution with reference to due process of
law and the Federsal étatutes prescribing the remedies whereby the
constitutional guaranty may be enforced must be read into the State
‘laws so that the prescribed remedies may be afforded in the State
courts. ‘

Counsel for respondents rely on the case of~frank v. Mangum,
287 U. S. 309, as sustaining this contention, but an analysis of
thap decision and a consideration of the 1ahguage employed by the

learned justice who wrote it shows very clearly that such is not the
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effect of that decision. The’court digtinetly recognized the well
establighed rule at common-law and under the British statutes, that on
Ihabeas corpus a cdurt was confined in its inquiry to the face of the
process of the jpdgment under which the prisoner was held in custody.
The case of Ex parte Watkins, 3 Peters 193, was cited Where Chief
Jugtice Marshall,'in delivering the opinion of the court, folléwsd

the common law rule stéted above and decided that a court could not,
under habeas corpus, look beyond the face of the judgment.of a court
of competent jurisdict;on to determine whether or not a prisoner was
being unlawfully held. This is in accordance with repeated decisions
of our own court hdlding that if s petitianer for habess corpus "is

in custody under process regular on its face nothing will be inquired
into .save the jurisdiction of the court whenoe fhe process came." Stéte
ox rel v. Neel, 48 Ark. 283; Barnmett ex parte, 51 Ark. 215; Ex parte
Perdue,_se Ark. 285; Ex Parte Foote, 70 Ark. 12; Ex parte Byles, 93
Ark.élz; Ex parte Williams, 99 Ark. 475.

Buf the Supreme Court of the United States in the Prank case,
supra, held that Congress had, by the Act ot Februsry 6, 1867 (Revised
Statutes, Sections 7563 et seq.) conferred upon the Federal Courts
express authority to inquire beyond ths face of the precess or Judg-
ment under which a prisoner is being held and "extended the writ of
habeas oorpué to all caées of persons restrained of their likerty in
violgtion of bonstitution or law or treaty of the United States.™
Further speaking on this subject, the court said: "The effect!

(Acts 1867) "is to substitute for the bare legal review that éeems
to have been the limit of judicial ‘authority under the comﬁon law
practice, and under the act of 31 Car.,ll.'c. ?, g more gearching
investigation, in which the applicant is put upon his oath to set
forth the truth of the‘métter respecting the causes of his detention,

and the court, upon determining the actual facts, is to 'dispose of

the party as law and justice require’." - ,
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The statute referred to does not apply to any courts exdept to
the Supreme Court and circuit and district courts of the United States,
and it defines ‘the practice iﬁ those éourts and the powers of the courts
| under the remedy afforded by the writ of habeas corpus. The ststute

does not purport to apply to the courts of the States and Congress hed
‘no authority, had it attempted to do so, tp preseribe the powers of the
State courts and the practice to be followed in matters within their

‘ Jurisdictions. The court in the Frank case in effect held that the
statute had no spplication to the State Gourts, for it said this:

"But repéated decisions of this court have put it beyond the range

of further debate that the "due process" clause of the Fourteentﬁ
Améndment has not the_effect of imposing upon the States any perticular
form or mode of procedure, so long as the essential rights of notice
and a heering, or opportunity to be heard, before a competent tribunal
are not interfered‘with."

And egain in speaking of the due process mandate in the Con-
stitution, the court said: "The prohibition is mddressed to the State; if
.it'be‘violated, it makes no difference in a court of the United States
by what agency of the State this is done; so, if a violation be
threatened by one agency of the State but prevented by another agency
of higher guthority, there is no violation by the ©Stete. It is for
the State to determine what courts or other tribunals shall be estab-
lished for the trial of offensés againgt its oriminsl laws, and to
define their several jurisdictions and authority =mmi as bhetween themselves
And the question whether & state is depriving a prisoner of his liberty
without due process of léw, where the offense for which he is prosecuted
- is baséd upon & law that does mno violence to the Federsl gonstitution,
cannot ordinarily be determined, with fairness to the State, until the
conclusion of the course of justice in its courts.".

Aﬁd again the court sald on this subject: "as to the 'du8 process

of law' that is required by the Fourteenth Amenﬁment, it 1s perfectly
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well settled that a ciiminal prosecution in the courts of a state,
basged upon & law not inliﬁself repugnant to the‘Federal Constitﬁfion
and conducted according to the settled course ofejudiciel proceedings,
as established by the law of the State, sohlong as it includee notime,
and a heering, or ‘an opportunity to be heard, before a court of compe=-
tent jurisdiction, according to established modes of procedﬁre, is
*due process’ in the constitutionsl sense."

Whet the result would be of an application to & Pederal Court
under the wtztute referred to and upon the facts stated in the peti~
tion we need not inguire. A perﬁsai of the opinion of the Supreme
Court of the United States in the Frank case, supra, is, however,
illuminative of the subjecte. The ceurt, after reviewing all of the
faots as narrated in the petitioh and referring to the various'pro-
ceedings in the State courts, said¢ "The narrative has no proper place
in a petition addressed to a court of the United States except as it \
may tend to throw light upon the guestion whether the State of Georgia,
having regard to the entire course of the proceedings, in the
appellate as Well as in the trial court, is depriving the sgppellant
of his liberty eand 1ntending to deprive - ‘him of his life without due
process of lawe Dealing with the narrative, then, in its essence, and
in its relstion to the context, it clearly appesrs to be only a re-
iteration of alleghtions that appellant hed a right to submit, enddid
submit, first to the trial court and afterwards to the Supreme Coutt of
the State, as a ground for avoiding the consequences of the trial."

The court further eaid-that "this familiar phrase "due process of.
law" does not mean that the operations of the State govermnment shall
be conducted without error or fsult in any partimular case, nor that
the Federal Courts mey substitute their judgment for that of the State
courts, or exercise any general review over their proceedings, but only
that the fundamentel rights of the prisoner shall not be taken from him

| arbitrarily or without the right to be heard according_to the usual

course of lsw in such case.”
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Further discussion would seem to be useless. It was not contended
in the argument here that there is any other charge in the motion upon
which relief could be.granted, except the one to the effect that the
trial cdurt was dominated by & mob, which suspended the functions of.
tpe court and prevented a fair trial. There are no other facts in the
petition which would wérrant & reyiew of the judgmenﬁ of the circuit
court of Phillips county. The &llegations with regard to newly dfs-
covered evidence énd the retraction by the 3tate's witnesses, which
| is, in effect, an allegation of the digcovery. of new evidence, éfford
no groundé,for a review of the judgments of conviction, for there is
no provision in the lawg of this State for the granting of a new
- trial after the lapse of the term on the gpoound of mwly discovered
evidence, Howard V. State, 58 Ark. 229; Thomas v. State, 136 Ark.
290; Satterwhite v. State, Ms. Op. | “

It follows that the chancery court 1s without jurisdiction to
prooeéd and the writ of prohibition will, therefore, be granted
and the writ of habeas corpus as well as the injunctive order issued

by the court will be quashed.
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KNOW ALL MEN BY THESE PRESENTS, - SEP27iou |

That we, .. ELANK. M00T8, .. Bd v HLCKS 5 doy- B KDOK, BA. @mamé ) tnd Pakzm Hall,
a8 principals, and o] B
are held and firmly bound unto ...E....H,..Demps.ey,.. Kaeper o0f. . the.State.Penitentiaxy.......

in the full and just sum of Three Hundred Dollars,

to be paid to the said Fa..Ha.. DEMpsey, Keeper. of. the State Penltentiary of the. . . ..
=LA B ¥ g < o1 X OO

heirs, executors, administrators, or assigns: to which payment well and truly to be made, we bind ourselves, our
heirs, executors, and administrators, jointly and severally by these presents. Sealed with our seals, and dated this

e fthe..... day of....Sept.ember,..............in the year of our Lord one thousand
nine hundred. and . bhwenty=one ... . District
WHEREAS, lately at the April term A. D. 1@1....., of the CXaXit Court of the
United States for the Western Division of the Eastern District of Arkansas, in a suit depending in said Court
between ....Frank. Moore,. Ed.. Hicks,. ... E Knox, Ed. Coleman and Paul Hall.. ..
Petit. ione:cs, ...................................................................................
Xieiif and. Bl He. Dempsey,.. Keape::.....qf_ Ihe State. Penitemla.xy of the State. .
Q.?..AEE%P?.?{?;_...?3599.99'3“15 .........................................................................................................
............... defendant
Judgmenst. ... was rendered against the said..Frank Moore, Ed.. Hicks, Je . Benn..
T —
and the said ... Frank. Moore,. . Ed.. Hicks, Ade.E,. . Knox,.:E4d,. . Coleman and Paul Hall
has obtained....AN_appeal. of the said Court to reverse the Judgment ................................

in the aforesaid suit, and a Citation directed to the said .. E..H,...Dempaey, Xeeper of the Siate. .
Penitentiary of the State of Arka.nsa.s,

ST e e Sﬂﬁr'éiﬁé'-'courf """
citing and admonishing......... him. to be and appear in the United States CRXRIXIORNE XX A PRI
XXX R Heing i x st bex S of 3t xikotosx Itk k xiXty days from and after the date of said Citation.

at the City Gofnnﬁ%%h&vnﬁx?%mg°09mc%5rﬂ7sysucu, That if the said Fxa.0k. Mooxe,. Ed,.. Hicks,
J. E, Knox, Ed, Coleman and Paul Hall, '

fail to make good..........th.eir... ..... plea, then the above obligation to be void, else to remain

in full force and virtue. ALED AN ELIVER
SEALED AND ERED IN RE?ENCE 2} Z Ef bl rr ol
jD ‘(’é P , _ -/ﬁly" .‘.C] .

[SEAL]
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IN THE UNITED STATES DISTRICT COURT,
WESTERN DIVISION OF THE EASTERN DIS-
TRICT OF THE STATE OF ARKANSAS.

FRANK MOORE, ED HICES,
J. B. KNOX, ED COLEMAN,
AND PAUL HALL = = ~ = = = =~ = = = = = = = - ~PETITIONERS

V3.
E. H. DEMPSEY, KEEPER OF THE

PENITEN TTARY OF THE STATE OF
AREANSAS = = = = = = =~ = = = = = = =~ = = = == RESTPONDENT

DEMURRER

Comes EJ H. Dempsey, Keeper of the Penitentiary of the
State of Arkansas, and démurs to the'petition heretofore filed
herein by Frank Moore, Ed Hicks, J. E« XKnox, Ed Coleman snd
Paul Hall, and for c&uée of demurrer states that the said
petition does not allege facts sufficient to entitle the peti-
tioner to the relief prayed for in his petition.

WHEREFORE, respondent prays that the petition of said
Frank Moore, Ed Hicks, J. E. Knox, Ed Colem8n and Paul Hall
be dismissed, and for &ll other gez?;al and proper relief,
Keegigééf the Peny%entiaﬂy

YT 1y

B3y

4tforney General of 1Uhe
State of Arkansas.
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This cause cawe on to be heard, the petitioners gppearing

by Murphy, McHaney & Dunaway, and S. A. Jones, Esgs., and the ..
eespondent by J. S. Utley, Attorney Genergl of the State of Arkansas, ‘f
and said respondent files herein His demugrrer and motion to dispiss

and after argument of counsel, the Court,being wdl and sufficiently

in the premises, doth sustain said Esmurrer end motion to dismiss.

- ( WW AS AL VLot ATRAArS v
4%;¢vw4”7 . It is therefore ordered that sald demurrer and motion to

‘dismiss,be and the same is hereby sustained and that the writ of

.gé
habeas “corpus be and the same is hereby discharged. ‘igi
g._
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I%,@HE DISTRICT GOURT 0F THE UNITED’STATES FOR THE WESTERN

 FRANK MOORE? RD HICKS, J, E, KNOI.

! habaas-corpus and dismissing their petition for ssid writ

DIVISIOH oF TEE EaSTERN DISTRICT OF AREEKS&S.

BD COLEMAN AHD PAUL BAIL
V8e

E. H. BEM?SEY Kbeper of the Eeni-
tentiary of the State of Arkansas, Respondent.,

~ Petitioners.

3

The aﬁove named petitioners, feeling theﬁselves aggriey
ed by the Judgment of this bpurﬁ diseharging the writ of .

Pray an appeal to the Supreme Court of the United States and
file herewith thelr assignment of errors,




Co MR L BT, VG Ry

e DG

IN TEE DIS‘.'L'RICT COURT OF THE UNITED STATES FOR THRESTERN
DIVIBION OF THE EASTERN DISTRICT OF ARKANSAS,

FRANK MDORE ED HICKS J. H. KNOX,

ED GOLEMAN AND PAUL HALL, Petitioners.
VS8e

E. H. DEMPSEY, Keeper of the Penitentiary

of the State of Arkansss, - Respondent.

’AssIGNMENT OF ERRORS.

1, The above named petitioners assign a8 errors, that the
eourt erred in holding that the faots stated in the petition
for thn‘whit of habess corpns and the exhibits filed there
with, are insufficimnt %o entitle‘them’to any relief,

Re That the court erred in sustaining the demurrer to the

retition for the writ of habeas corpus by petitieners.




Frank Moore, Ed Hicks
J. E. Knox, Ed Coleman
and Paul Hall = = = = = = ¢ = = = = = = = - - Petitioners

vs.
E. H, Dempsey, Keeper of the

Penitentiary of the State of '
ATKGNBES o = = @ = = = = = . . = - - - - - = Respondent

ORDER

The above named petitioners having petitioned to
me for an appeal to the Supreme Court of the United States
disoﬁarging' the writ of habeas corpus heretofore issued,
and dismissing the pétition and having filed their assignment |
- of errors and the Court being of fhe opinion that there exists
probable cause for aﬁ appeal in this cause, the appeal to the
Supreme Court of the United States is allowed, returnable within
thirty days, the saild petitioners to remain in the custody of

the respondent in the meantime.. M&( fu/ cali an %“Z/

/4 7ﬁA#441 ‘367 }(.3h>o —
%WW

U. S. Distriest Judge
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Wnited States of America, B8 arrit 10

The President of the United States of Antericy, By I

" Court of- the United States for the. Eastorn
District of . Arkansas,

GREETING:

Whereas, lately in the District : Court of the United States

for the - Bastern

District of Arkansas , before you,

@#eeme—ef-yew, in a cause between Frank lloore, HEd. Hicks, J. E. Knox,

Ed. Coleman, and Paul Hall, petitioners, and E. H. Dempsey, Keeper
of the Penitentiary of the State of Arkansas, respondent, wherein
- the final order of the said District Court, entered in said cause

on the 27th day of September, A, D. 1921, is in the following
words, Vviz:

"This cause came on to be heard, the petitioners appearing by
Murphy, McHaney & Dunaway, and S. A, Jones, BEsqgs., and the
respondent, by J. S. Utley, Attorney Genexral of the State of Ar-
kansas, and the demuryer and motion to dismiss the writ heretofore:
granted herein,; and after argument of counsel,the Court being well
and sufficiently advised in the premises, doth sustein said demurrer
and motion to dismiss. .

It is therefore ordered that said demurrer snd motion to dis-
miss the wrkit of habeas corpus heretofore issued be and the same is

hereby sustained and that the writ of habeas corpus be and the same
is hereby discharged." '

SID B. REDDING, Clerk.

D.C.
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@4 SID. B REDDING, Clerk i IN THE UNITED STATES DISTRICT COURT,
S eSS WESTERN DIVISION OF THE EASTERN DIS~
TRICT OF THE STATE OF ARKANSAS.

FRANK MOORE, ED EICKS,
J. R. KNOX, ED COIEMAN |
and PAUL HAIL = =~ = = = = = = = = = = = = = = = = PETITIONERS

vs, _#55(9

E. H. DEMPSEY, KEEPER OF THE
PENITENTIARY OF THE STATE
OF ARKANSAS - - = - = - e e e e m - - - - -RESPONDENT.

[ S R R

Gemas'E; H. Dampsey, Kbeper of. the Penitentiaxy of the Staigﬁof

N,

Arkansas, and for his regponse herein alleges: .

By filing thlis response the respondent does not waive nor intend"\
to waive his demurrer heretofore filed hereim, but strictly relies K
on gaild demurrer snd insists that the petition filed herein does not
gstate facts sufficient to entitle petitioners to the relief prayed
for snd insists thét for that reason said petition be dismissed, and
thatdthe’respdndent;be grented all other general and proper relief.

‘Por his response the said E. H. Dempsexa states that the only |
effect of said potition is to point out errors in matters of law al-
1eged‘ingsaid petition to have been committed by the criminal courts
in»the &iéfcise of their jurisdiction'over this case; that no denisgl
is made in said petition that this cage was properly subject to the
_ cognizance of said courts.

-Baspondent furthqr alleges that, in the filing of the petition
“ for'writ of habeas corpus in the United States District Court, peti-
| vtioners are attempting to employ the writ of habeas forpus as & substi-
tute fbr writ of exrror. ,
‘Respondent farthervstatqs that the prosecution of this case in

the’Staﬁeféourts was based upon State laws not in themselves repugnany



to the Federal Constitution, and that said prosecutions were conducted
according to'ths,settled courge of Jjudlicial proceedings as established
by the laws of the State of Arkansas, and that sald proceedings inelud-
ed due notice at all stages thereof, and opportunity was offered at |
_every step of the tria}s for & heéring on every quéstion rgised, and
that &1l this was done according to established modes of prosedurs
under the laws of the State of Arkansas; as will appesr by the fHllow-
ing recital of the steps taken in the hearing of this oause.

Firgt: The Circuit Court of Phillips County, Arkansas, in which
this trial was held, originally, was duly open and constituted, and

pear by cop, :E the ord.er,‘o:f'sai-d

| impaneled and charged;qas wi l'
court relative thereto, attached to this response and mado ekhibit '
™A™ hereto. |

Second: The indictment herein was lawfully returned, &s will
appear by copy of the record thereof hereto attached, marked exhibit
"B" and madé & part heraof. |
| Third: The indictment in this csuse was sufficient, as will
appear by copy of samalhereto attached, marked exhibit "C™ and made &
paxrt hergof, o -

Fourth: The couft, at the time of trisl, was duly constituted
and open; and the defendants, petitioners herein, were duly arraigned
and & jury was duly sworn and examined, and sworn and impaneled to try
the csuse, &8 will sppear by & copy of the proceedings relative thereto
attached harefo, marked exhibit "D™ and made a part hereof,

Fifth: The evidence of both State and defendants was heard, the
jury was instructed and afterwards the petitioners herein wers found
gullty of murder in ﬁhe first degree, as will appear by reference to

the above-mentioned exhibit “D“ and were duly sentenced, as will appear

by reference to copy of the proceedings #plative thereto, hereto at-



tached, marked exhibit "E and made & part hereof,

 Sixth: After the trial and sentencs the defendants, petitioners
herein, filed their motion for new trial, copy of which is hereto

| attached, marked exhibit "F' and made & part hereof,

Seventh: The above-mentioned motion for new trial was duly
~heard and by the court overruled, as will appear by copy of the pro-
ceedings of =said court relative thereto, hereto attached, marked
exhibit_“e" and made & part hersof,

Eighth: Within the time allowed by law, the defendants, peti~
tioners herein, duly filed bill of exceptions which ﬁas by the court
approved and ordered filed ag a part df the record, a&s will appear
by copy of the proceedings relative therefo, hereto attached marks
ed exhibit "E™ and’ made ‘& part hereof. ' ' “

Ninth: An appeal from the action of the Cireouit Court of
Phillips County, convieting the defendén%s, retitioners herein, was‘
granted January 9th, 1920, and transcript of the record of the trisal
court duly filed in the Supreme Court of the State of Arkenses on
Jenuary 9th, 1920, the cause being numbered 2416.

Tenth: This cause was duly heard by the Supreme Court of the
State of Arkansas on said appeal and action of the trisl court was
affirmed, as will appear by exhibit "I" hereto attached and made a
part hereof, same being copy of the dpinion of said court delivered
March 29th, 1920, and reportad in 143 Ark, 158 to 164.

Eleventh: Motion for re-hearing was duly filed by the
appellants, petitioners herein, in the Supreme Court of the State of
Arkansas, and was denied by that tribunal,

And so respondent alleges the regularity of the trial of this
cause before State courts of competent Juiisdiction, &s hereinbefore
set out.

Respondent further states that the retition for writ of habeas

.
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corrus filed herein consists chiefly of assertions of the existence
at the trialvof disorder, hostile manifestations and uproar alleged to
have smounted to mob domination of court and jury and denisl of the
' dus process of law guaranteed by the 14th'Amendment t0 the IFederal
COnstitutioﬁ. And respondent alleges that the aforesaid asgertions
| of disorder, hostile manifestations and uproar are but repetitions
- of allegations which the petitioners herein, the aceuged, had a
right to submit end did submit, First, to the trial court on motion
for new trial, end, afterwards, in the Supreme Court of the State of
Arkansas, as ground for avoiding the consequences of the trial; that
both the trisl court and the State Suprems Court considered such
allegations successively at times and places under cireumstances
wholly apart from the atmosﬁhera of the trial ani free from any sug-
gestion of mob démination or the like, and, having examined the
facts upon the affidavits and exhibits submitted in behalf of the
prisoner, as shown by the copy of motion for new trial hereto attach~
ed and marked exhibit “B", found the allegations of disorder, hostile
manifestations and uprbar to be groundless &ﬁd insufficient in law to
avoid the verdict.

And sgo respondént pleads that the pBtitioners herein were con-
cluded by the findiné of the State courts, upon subsequent motions
to set asids the verdict and to reverse the camsse, and by their |
declining to again consider such allegations; that sll questions of
faot raiséd by the petition for writ of habeas corpus herein and all
aquestions of law put In issue have beeﬁ directly determined by State
courts of competent jurisdioction and can not now be disputed by
petitioners,

The respondent herein denies that the trial judge, or jury, or
witnesses, or State Supreme court, was ever dominated by mob spirit,

or intimidated in any way, and denies that there was ever any gield-
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ing to the mobd spirit by anyons at any point in the trisl, and
denies that there was any interference by mob spirit with the course
of Justice. That the State of‘Arkansas, in the course of procedure
above 6utlinéd, allowed the filing of a motion for new trisl by the
petitioners herein, and permitted sald petitioners to adduce evidence.
outside of that which wes heard in the trisl, and the trial court
went fully on the hearing of sald motion for new trial into the gues-
tion 6f whether the process of Justice had been interfered with in
.the trial court, as will appear by reference %o exhibit "F" hereto;
and respondent pleads ﬁhat such & determination of the faéts as was
thus ma&e by the trial court and afterwards affirmed by the Supréme
Court of the State of Arkansas, respecting the alleged interference
with the trial through diéorder and manifestations of hostile senti~
ment, can not, in this collateral inquiry, be treated as s nullity,
but must be taken as setting forth the truth of the matter.

For further response your respondent stat?#?%gat he 1s the keep-
er of the Penitentiary of the State of Arkansas, and alleges that
he is holding the pstitioners herein by virtue of the euthority
contained in & certain commitment delivered to him &s such keeper, -
a copy of which commitment is hereto attached, marked exhibit »J=
and made & part hereof. -

Respondent denies that he is unlawfuily restraining the peti-
tioners of their liberty, and denies that he is holding them for
exeoution in viol&tion of the Constitution or laws of the Uni ted
States, or of the State of Arkansas; denies that the Committee of
saven, mentioned in the petition herein, was selected for the pur-
Aﬁose of picking out those to be condemmed to death and those to be
condemmed and sentenced to the penitentiary.' Denies that said Com-
mittee of Seven was guilty of any such misconduet as is alleged in
seid petition; and ?E;fiZigii}y denies that sald Committee of Seven

sent out any persogA iving unsatisfactory evidence and permitted them
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to be tortured by beating and whipping with 1eather straps, or in any
other menner, and denies that any testimony was extorted from said pe~
titioners or any otﬁé%ﬁjuggégg: and denies that any herson was whipped
for the purpose of compelling him to agree to testify to any certain
state of affairs, and denies that they were whipped or tortured at
all; and denies that there was provided in said jail, an electrie
cheir in which any person was put, naked or &t all,

And denies that any current of electricity was tufngd on any
occupant of any such chair for the purpose of frightening gald oc-
capant into giving damaging statements against himself or others, and
denies that any strangling drugs were put up the nose of any such
occupant for any purpose, and denies that by these or any other methods
false evidence, or evidence of any kind, was extorted from negroes
to be used, and deniés that any such testimony was used sgainst peti-
tioners.

Respondent denies that a mob was formed in the City of Helens,
and denies that petitioners would have been lynched bat for the inter-
ference of United States soldiers and the promise'of some of said
Committee and other leading officials that if the mob would stay its
hahdvthey would execute thése found guilty in the form of law, Denies
that the interference of United States Soldiers, or any such promise
a8 is alleged, was the means of preventtng 8 1ynohing. And denles
that there was any intent on the part of any person to lynch any of
said petitioners.

- Respondent denies that, during the session of the Grand Jury,
any effort was made in the Grand Jury room, or anywhere else, by the
Grand Jury, or by anyone else, to extort from vetitioners, or any
other'persan, false, incriminating admissigns, and denies that peti-
tioners were ever whipped, beaten or tortured as alleged; and denies

thet any prisoner was forced to testify against any other prisonegx.



As to the allegation about deniai of the right to employ counsel
of petitioners' own choosing, this respondent alleges that eminent
Qounsel was apﬁointed to defend petitioners, sand denies that peti-
tioners were given no opportunity to employ an attorney of their |
choice, bﬁt alleges the truth to be that petitioners stated in open
court that they had no counsel and that the court, as preseribed by
the laws of the State of Arkansas, appointed counsel to defend peti-
tioners; and denies that said counsel did nbt cbnsult with petition-v
ers and denles that sald counsel took no steps $o prepare for .the
defense of vetitioners as alleged; and alleges that petitioners were.
given every-bpportunity allowed them by law to produce their testimony,
and thet petitioners were convicted after an orderly trial according
to the mode and procedure prescribed by the State of Arkensas ani
after defense by able counsel.

'Respondent denies that eny witnesses were compelled to testify _
against petitioners at all; that as to whether the testimony of
Walter Ward and John Jefferson Was false, this respondent doés not
know snd has no mesms of knowing, but :elies on the regularity of
the procedure in the trial, snd the verdict of the jury, and states’
that he believes that said testimony was true; but avers that the
question of the truthfulness or falsity of such testimony was passed
on by the jury undér rroper instructions of the court, and that he
has a right to presume that the jury accepted such evidence as they
‘congldered to be true and rejected that which v 8y cpnsidered to be
untrue, if'any, and based their verdict upon s&ﬁgﬁgggféggﬁy.

Respondent denies that Walter Ward and John Jefferson were
promised immunity or concessions if they would testify falsely, amd
denies the statements set out in exhibits ™B"™ amd "C" to the petition
hersin, ’ | |



Respendent further denies that it was impossible for petitﬁoners
to get a fair and impartial trial in the Phillips Circuit Court, sand
denies that counsel appointed for petitioners was negligent in any
respect, in conducting their defense, but alleges that =aid counsel
are eminent lawyers and that they made all the defense which it was
possible to make for the petitioners; denies that any feeling ageinst
retitioners was such as that it overawed theotrial‘judge or any
‘meﬁber of the Jury, or counsel for petitioneis, or any other person
connected whth said court; ahd denies that sny person cohnected with
said trial was dominated by the mob spirit, and denies that any mob
sbirit existed; but avers the truth to be that if any feeling againsﬁ
the petitioners existed whatever, it was Decause of the manifest guilt
of sa&id petitioners, as revealed by the testimony given against them at
the trial. And denies that, through fear of the mob spirit, no witness
- was called in behalf of petitioners, but allegeﬂu;he truth to be that,
on account of the gullt of the petitioners, no witness could be found
who could testify to anything in their behalf, That as to whyg, the
petitioners were advised not to take the stand in their own behalf, if
sueh is the tfuth, this respondent alleged that, under the laws of thilss
Stateof Arkansas, a defendant is not required to testify in his own cése,
and that fact can not be considered against him, ané glleges that he
believes and is informed that there was no trughful evidence that petition-~
ers could have given in their own behalf that would have been of any
value to them.

Respondent furthér deﬁies that the trial court lost its jurisdiction
by virtué of mob domimation, or that it lost ité jufisdiction al all;
and deﬁies that the result was buf an empty ceremony, and denies that the
verdict of the jury was a mob verdict, and denies that said verdict was
dictated by & mob spirit, and denies that said verdict was returned
because no oiher verdict would have been tolerated and denies that thes

judgment against petitioners is a nullity; and denies that the real trial
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and condemnation of petitioners had alfeady taken place before said
-Committee of Beven; and denies that said Committee, in adveance of the
sitting of the court, had sat in judgment upon the coses of petitioners,
or of any petitioner; and denies that said Committee of Seven had assumed
or exercised the jurisdiction of the court by determining thé guilt or
innocence of thbse in jail, or in sny other menner; and dénies that said
Committee of Seven acquired any evidence in the manner alleged in éai& pe~
tition and denies ihat said Committee of Seven decided which of the.defend-
’ ants.should b%& b , or which sent to the penifentiary, or the T
terms to be given them] or which to discharge§ and denies that the
court carried out any program laid out by any Committéé of.Sefen,
and denies that the verdict of the jury was not the independent
verdict of an unbiased jury.

Resgpondent further smys that, after the motion for re-hesring
was deniea&%g the Supreme Court of the State of Arkanéas, pe titioners,

as alleged,them, applied to the Supreme Court of}the Unided States

A
for a writ of certiorari to the Supreme Court of Arkansas, their petitian
praying that said court We required to send up the record and
proceedings in this cause for review ¥y the Supreme Court of the Uniﬁed
States, but that, after a careful review of all the regérd in

this case, the Supreme Court of the United States denied the applica-
tion for said writ, on Octobbr 11lth, 1920; that petitioners made no

- further effort to have the gudgments of the State courts reviewed

watil the 9th day of June, 1921, less than 24 hours before the time

Set by the prociamation of the Goverhor for the electrocution of

the petitioners, when they filed with the Chancery Court of Pulaski
County, Arkansas, thelr petition asking for a writ of Habeas Corpus;

that the chancellor, without jurisdict}&ibjﬁﬁgiiaingﬁe electrocution

of the petitioners, but was afterwards wewbrreted by the State Suprems

Court on a writ of prohibition, from excrcising jurisdiction in said ceuse;
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and the recital of suc@«qaes¢éeas hag no place in this petition.

Second: All the matter found on pages 4, 5, 6 and 7, veginning
Wifhvthe‘secand peragraph on page 4, and ending with the first m ra-
graph on page, 7, for the reasons stated immedistely above. |

Third: DPeginning with the last paragréph on page 8 and including
all of the remainder of page 8 and all of page 9, for the reasons
stated above.

_fourth: Beginning'with the second paragraph on page 11 and
iﬁcluding the remainder of page 11 and all of page 12 down To the
end of the first pasragraph, for the reason that the allegaﬁions there-
inAcontained have no place in this petition, and the quéstions‘thefe
raised havs been'passed on repeatedly by the Supreme Court of the
State’of Arkasnsas against the comtention of the petitioners.

Fifth:_ All that part of page 13 after the end of the first para-
graph and all of page 14 down to the beginning of the 1asf paragraph
on page 144 | |

Sixth: Ixhibits "A™, "B, »Cw, "E", "g", "H", "I", and "J", because
they are irrevelant, incompetent, immuaterial, and are not part of
proper petition for writ of habeas corpus.,

Seventh: The affidavits of T. Y. Jones and H. F. Smiddy, filed
as part of the petiton herein, because the testimony given in said
aﬂﬂid&vits discredits said wi’cnesses‘A by their own admissigna that
they did not testify truthfully when under oath in the@'f’éf

. A
these cases but testified falsely.
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Respondant further states that he attaches hereto certificate
of the Glerk of the Supreme Court of the State of Arkensas, certi-
fying to the corraectness of all the exhibits to this petition;

. exeept copy of the opinion of the Supreme Court and copy of com~
. mitment, |
WHEREFORE, respondent prays that the petition herein be

dismissed, smd for 8ll other proper relief,

E. H. DEMPSEY, . _
Keeper of the Penitentliary
of the State of Arkansss

By ’ ‘
Attdtney General of the
State of Arkansas

I, the undersigned, state on oath, that the matters and
things set forth in the above response are true and correct as I

verily believe,

Subscribed.aﬁd sworn to before me this .



"EXHIBIT E" P
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Court met pursuant to adjournment Tuesday morning al nine=zoclock
A.M. November 11ith, 1919. There was present and presiding the Hon. J. Il.
Jackson, Judge of said Court, A. G. Burke, Clerk ané F. F. Xitchesms,
Sheriff,‘when after Que proclamation by the Sheriffy cburt was opened
wher the following proceedings were had to-wit:-

STATE OF ARKANSAS,

vs., No. 4495, Murder in the fir t degree.
FRANX MOORE, ©mD HICXS, J. ©. XNOX,
ED COLEMAN AND PAUL HALL.

Now on this day the defendants were brought inte court and no
legal cause being shown why sentence of the court should not be pronocunced
against them, it is, therefore, considered ordered and adjudged by the
Court that the defendants Frznk Moore, Ed Higks, J. E. ¥nex, Ed Ccleman
and Paul Hall, be delivered to the keeper of the pernitentiary of the
State of Arkansss, who shall keep said defendsnts until the 27th day <f
December, 1919, when between the hours of sunrise and sunset; said defend-

ants are to be electrocuted untid dead, dead, dead.

Bircuit Court Record "U" page 109, November 1lth, 1919.



'THE PRESIDENT OF THE UNITED OF AMERICA,
o
B, He DEMPSEY KEEPEB OF THE PENITBNTIARY
OF THE STATE OF ARKANBAS, '
You are commended to have the bodies of Frank
Moore, Ed Hicks, J, E. Knox, Ed Colemen and Paul Hall,
A e MM
datained in your custody, as it is said, together with i
the . day and cauge of their being taken, before the District
Court of the United States for tha Western Division of the
Eastern District of Arkansas in the City of Little Rock
on the 25th day of Septeﬂber,‘A. D, 1921, at the hour of
ten,o’c;ock, A, M., ang then and there state in writing the
terms and cause of their imprisomment and detention;:andi
produce your authority for so doing. -
Hereof you.are not to fail under the heavy penal~-
ties aenoﬁnced by law against those who disobey this writ,
and‘to submit to and receive those things which shall then
and there be adjudged in this behalf.
Witnass the Honorable Jacob Prieber, United States|.
District Judge for the Eastern District of Arkansas, this
218t Day of September, A, D. 1921, and the seal of said

Court/«
A1 81d. B. Redding, Clerk.

By ¢ 7- ¥- « 3 D.cC.
This writ is to be served by the Marshal on E. H, Dempsgy,

Keeper of the Penitentiary of the State of Arkansas, end alsd

on the Attorney General of the State of Arkansas,




