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State of  Ar\ansssr

County of  Phi11ips.

Be i t  remembered. that  the Clrcul t  dorrr t  of  3h11L1ps :

County,Arkansas ,mot at the Court House in lbhe City of Helena Ark- .

ansas,Octobor } ' l l in,  l -919 ,at  J.0 otc lock A-M-.  f t  being tho d.ay

fixed by lavr fou holding saitl Gourt. Ehere vtas presont ancl pre-

siding the l{on. J. M. JacksonrJuttge of saicl dourtrA. gt Burke Clerk

and tr '. F. Kitehensrwhen after clue proclarrration by tho Sherlff ,

Gourt was opened when the folLovrlng pxoceod.ings were hatl. to-wit;-

In ths matter of  the organiz.at ion , , '  ' , . : . t i

of the Grand. Jury.
' i l  

Now on this day aomes the $serlff ln opon court

and reiurns the venirs horetoforo issued, by the CLerk of this Court

for  the Grand. Jurorsrwhich were seleotecl  by the Jury Commlssioners

at the Apr i l ; term.,3.919 of  th ls Court , f rom which vonire the fo l lowing

quaLifietL el-ectors of ?hil l ips CountyrArkansas rwore d.uly examinod,

se l -ec ted  and.  sworn  as  fo l - l -o rvsr ' to -w i t : -  C .  l .  MoorerJ r . ,  T . ' l { .  Keeseo,

c.  Tr.  BerEard' ,  J.  J.  Pbttror J.  W. Denison, James H. 31&1ow ,

C. A. l tTooten, Joseph Sruemper,  B.  D. MoRaer S. A. I f looten, B. A. Dunlap,

S. Straubr 'Abe l rupkin,  D. P. Govan, Jr . ,  and Jas. C. Rembort  ancl

Si Frankrand. who having been tluly swornrwe?e empaneletl to serve as

Granct Jurors at tha present term of thig Court.

[hereupon the Court chargerl salcl Grand. Jury as to thelr cl.uties

antl appointerl II. i i ]. IdcRaerone of their nunrler as foremanl They then

ret l red to consider of  thelr  dr f l t ies.

In the mattsr  of  G. N. Bisooe

sworn in as $peolal Ball11ff to Grancl Jury.

Now on thls day.comos the Shert f f  ln ppen court  and presents

the n&ne of C. N. BLscoe ra cluly quallf ioct ol-eotor of Phi1llps

Cor::rtyrArkansasrwho havlng been found. to possess th.e necessary



In

of
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p,

quallf lo&tlons, w&s duly sworn as thc laris cl. lrcats as spoclal Bull l l ff

to tho Graacl Jury. Ho then prooooctod to tho ctlechargo of hls clutlos

thc rnatto r of tho organlzatlon

tho Pot i t  Jrry.

Now on thls day oomoe thc Shortff in lBcn court

and, roturns tho vonlro herotofore lssuod. by thc OLcrk of thls

Court for Pctlt Jurors, vrho woro selootad, at thc l 'rprl} torm lglg

of this Court by thc Jury Oommlssloncre, froro whtob vonlro thc

followlng quallf lod. oleotors of phlrrlps county, Ark:r.nsus, woro

soroctod aur sworn Es for lows, to-wl t ; -  Jobn L.  Turnctr ,  D. J.

c latworthy,  a.  D. ed.ams, And.row Fr lborg,  E.  M. Arron E. p.  Moore

Hnrry 8a.11, tr). R. cru-m, J. Bellonson, Joha Klng, s. L. Mundt, and

s. 1I .  swonson for tho rst  pt lnol ,  gnd, chas Aff l lok. ,  I . .a.  I r , lc tx,

fon  l i ' a lJ -aoc ,  J .  C .  Brown,  C.  T .OrBr len ,  John Shepar r l ,  A .  p .  Coo l ldgo

Polk l r .goo, R. G. x 'ostor,  u,  Noc1y, 11r.  H. Drsossor and. D. p.  Bloom

for thc ?nd. panal, who bavlng bcen duly oxamlnoct, wcrc duty sworn crnd

cmpunoloil to sorYc &s letlt Jurorg at tho prosont torrn of thls

0our t .
Thc u0ourt thcn chargod sald G?ctd.tJury as to thclr ctutles.

Clroul t  Court  Rcoord.  "U'r  pags 62, Ootobor Z?t lno ]9I9.
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Court rnct pursuent to atlJournrnoat [uosday monring at nlnc o'o]ock

A- M- Ootobor ?8, 1919. ' lharc wa,s prosont aad prceld.lng tho Eon.

J.  I t .  Jacbon, Jud,go of  sald,  Court ,  A.  G. Burkc,  Olerk.  ancl  F.  F.

Kl tohons, Shcr l f f ,  whcn af , tor  duc proolana.t lon by the $hor l f f ,

Coart lvas oponecl when tho f,ollovdng proooccllngs woro ha([ to-wl.t:-

tho mattcr o f  tho report

tho Grand" Jury.

Now on this day coutos thc Grand. our.y 1n opon c ourt

in a bocly,  a lJ answerlng to thair  nam6s as tho'sal t ro wcrc oa]Icd by

tho uJ.ork, thror.rgh tholr Foremanr prescnto& sovontecn (J"?) blJ.Ie

of lnd.iotmcnts, eaoh End.orscd. I I 'Truo BlIIrt and, slgnod. by tho

tr'orematrr; S&id lndictmonts wcro cer.oh fi lad. ancl numberod whlcb

a.ro as f io l lows, to-wl t : -

( among vrhlch wer6 )

No. 448I,  Stato of  Ark&nsas, Ys; Albcrt  Gl lcs,  Ml l l lgan Gi los &ncl

Joe Fox, Murd.or ln tho lst  dcgroc,  I {o Bal I ;

( and otho r )

Th6ra belng no furthor buslnoss to roport  sald Grand Jury

ro t l rod .  to  fu r thor ,cons idcr  o f  tbc i r  d .u t l cs .



INDICTI/mNT

Sta te  o f  Arkansas

aga lns t

lLber t  G i les

Mi l l igan  Oi les

Joe Fox

fhe Grancl Jury

the author l ty of  the l i tate

I t l l l l igen Gi los and Joe Fox

Ph i l l i ps Circui t  Court

Indi  ctme nt

?hi l I ips County 1n the name and by

Arkansas ,  accuse  l l be r t  O i Ies ,

tihe crime of lf iurdor in the tr ' irst

)
)
)
)\
I
)\
I
I
I

)

of

of

0f

Dogree commi t ted  ao  fo I1ows,  to -w i t :  fhe  sa id  A lber t  G11es,

Ml l l lgan  Gi les  and Joe t r 'ox  ln  the  County  and Sta te  a fo resa id ,

on  the  Is t  day  o f  0c tober  A .D.  L919,  d id  un lawfu l Iy ,  w i11 fu11y ,

fe lon ious ly  and w i th  ma l ice  e fo re thought  and a f to r  c le l ibora t ion

and promedltat lon k i l , l ,  end murder on€ James Tappan, by shoot ing

h im the  sa id  James [appan w i th  a  cer ta ln  gun wh ich  they  the  sa l t l

iLber t  G i les ,  Mi l l igan  Gi les  and Joe Fox  then and thore  had an t l

he ld  ln  the l r  hanc ls ,  the  sa id  gun bo lng  then and there  loadec l

w i th  gunpowt le r  and leaden ba l1s ,  aga ins t  the  peace anc l  d ign i ty

of the 
'Sta 

te of .Arka trsE s r

Jno .  E .  M l l l e r ,
P rosecu t lng  A t to rney .

Endorsec l :

No .  44BI
$T.A'I'I- 0I' ARf'ii'l $AS

Y S .

Alber t  G i les

Mi l11gan Gi les

Joe tr 'ox.

A IRUE BIII

E .E .Msgq6,  Foreman.

Ind ic tment  fo r



Fl1ed in open Court

This 28th day of  Oct

Murder in the f i rst  Degree

in  the  presenoe o f  a l l  the  Grand Jurors ;

1919 .

By

Issuecl  Bench War :ant

A.  G.  Furke ,  C le rk .

Ba i l  in  the  sum o f  N0 BAI I .

J .M.  Jackson,
Judgo.

D.  C .

and roqu i re

WITNESSES:

ALf  Banks ,J i .  ,

Cleo1a Mi l ler

Henry .Armstrong

Dave Hays

4. C. Burke.

$ te te  o f  Srkansas

County of  Ph111ips

I ,  have duly servet l  a

ind le tment  to  the  namec l  c le fenc lan ts  ALber t

and Jge Fox ,  th ls  the  28 th  day  o f  October ,

1 .  G.  Burke ,

copy  o f  the  w l th lu

Gl1es ,  i [ i11 igan Gi ] .es

L919 .

C lerk .
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ALBbTiI qllits Al{D 'T0ll] FOX

BiI I  of  oxocpt ions,

? th ,  1929

A. O. Burko, Clcrk

t t
Y

Ir lLod; Jany
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IN THE PHILI,IPS CIRCUIT COIIRT

OCTOBtrR TEFM ].9].9.

STATE OF  ARKANSAS.  . . . . . . . . . .  . . .P l a l n t l f f t

Alber t  J11es  and  Joe  Fox . . . . . . . . .  r .  . .De fendan tg .

B lL t  OF EXCEPTIONS.

BE IT REI,,[E[{BERED, that on thlg the 4th day of Novenber 1919

a day of the regutrar Octdcer L919 Term of the Clrcult Court

of  Ph1l l lps County,  the above ent l t led cauee conlng on to be

heard before tbe bon J,M.J8.ckson, Judge, and. a Jury duly

empaneled to hear the Bame; the defendante appearlng Ln

pereon and by attorpey s f ,eo Mundt and t  G Dinnins

and the  Sta te  be lng  rep teeented  by  l {on  J .E . l {111er ,  D le t r lo t

Attorney, and both sidee announolng ready for trlal, thereupon

sald cause proceeded to t r la l ,  and the fol lowlrg tegt inony

was lntroduced, heard and. subntt tod, l  object ions and except lons

to teet lmonyl  lnetruct lons aeked,m glven and ref l reed, and other

thlnge had and done 1n eald t r la l  ae fo lLows:
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STATE ' S TEST IMO }fT.

Herbert Thorrpeon, havlng firet been duly sworn, was caLled

the Stats  and teet l f ledas a  w l tneee by

as folLowe:

(Dtrect  Exa.mlnat lon by P R Androwe).

Your name 1 e Herbert Thompson?

Yee E l t .

Where do you Ltse?

Helena.

Dld. you k{iow Jameg Tappan durlng hlg l lfe tlme?

Yee e l r .

Ifere you with hlm when he was ehot ?

WeLL,  w l th ln  30  fee t  o f  h1n.

Ilhere YraB he wben hs wae ehot?

IIe was Just west of what 1g loaovrn as Tellow Banke

Plantat lon house, neal  Hoop Spur.

Near whoeo houee?

J tn  M l l l e t rB  houge .

How far f rom J1n Ml l l ,errg houee?

0, about 110 or 116 yarde.

Which way frout the house?

A L1t t l ,e  nor th  o f  e  as t .

What tlne durlng the day wae lt?

Arourd the noon houx.

Wbat wete you and Mr Tappan dolrg down there?

T{e were a member of  a posge sent by the eher l f f r  e of f lce

aselet  lD,  aB we tbought,  captur ing bootJ-eggels,  ot  whoever

a
A

e
A

e
A

a
A
TI

7 \ n

\ \ r
tr. 

A

led Mr Adame on t i le prevtoue Inlght.
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e Did. you Bee or bear the report of the gun that kll led

Tappa^n?

A Yoe slr ,  I  bea^rd then a1.L,  and I  aur reagonably posl t lve

that I saw the flash fron the gun that kll led Tappan?

e l lhere was the part les--wag there conslderable ehoot lng

fron the sane place?

A Yee e1r ,  a  g rea t  dea l  o f  ehoot lng .

e Where wero the part lee thN el tuated that were dolng the

ehoot lng?

A The nane of  the bayou I  donrt  know, there 1e a bayou there

tbat 1g perhaps 30 or 40 feet w1de, and l t  hae grown al l

up  1n  a  th icke t ,  and they  were  1n  tb te  th tcke t .

a,  Now who haci  che"rge of  the possee dlrect lng tbe deppt ieg?

A Mr, '  l ras f i ret  ln charge, and l* f r  DalzelL f ron the

eher l f f re  o f f le  and I  was  ln  cbarge o f  the  Ex-Serv lco  nen l  they

wete down there as nembore of  th le posso!.

a Now prlor to the ehootlng vrere you and Mr Tappan and

the of f lcere advleed that any n€groes were ln the th lcket

ther e?

A Yee  s l r .

a D1d you know l t?

A Yes elr .  I  canrt  eay that every nan knew 1t,  but  pract lcal ly

a l l  o f  them ln  tbe  posso knew there  were  nen ln  th le  tb lcke t .

e Dld you corutunlcate wlth the men ln the thtcket, and. lf so

how?

A By word. of  nouth,  I  toLd thernen ln th le th lcket mysel f

tf they would come out they wouLd not be hurt a.nd. lf they dldntt

come out we would come ln there and brlng then out.

q Did you epeak thoeo worde loudh enough for then to carry
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any conglderable dlstance?

A r would say that 1t cour.d. easl1y have been hoard. lzb
yard .s .

a  How about  the  ex ten t  o f  the  th ibko t .

A You could eaei ly hlde ln l t .

e l lell, d1d you re celve any ansuer fron the thlcket?
A A shot  f ron  a  r l fLe .

e And tbat wae the onJ.y answer you recsLved,?

A Yee  e l r ,

e Now sp 1e that t lme had. the posse frrod in shot e into
the  th icke t?

A No s l r .

that wae it before Mr Tappan

A Wel l ,  between b and. 15 rnlnutes

e Now what wae he dolng when he wae ehot?

Mr Tappan?

Yeg e l r?

1[e11, I  canrt  say exact ly,  he wae

'I

q

A

A Now horv long a tlme after

was shot ,  i f  he  was shot?

hls duty t ry lng to get theee nren out of

hle rp:" i f ic  act  was at  that  n l rnrte,  I

e Dld you eee hln at the tlme he rrrae

A Very shortly afterwa.ld.e.

a Where wae he? shot?

ln  the  per fo rmance o f

the thlcket,  but  Juet what

canf t  say .

sbot ?

A

e
A

e
A

In  the  r lgb t  e lde  o f  the  faoe andthe  neok .

Wlth what?

To me 1t  appeared to be buck-ehot.

Sbot nl th a gun?

Yee elr, lt was a gun shot wound..



a A gun contatnlng soveraL baLle?

A Yeg e l r ,  buck-ehot .

a Then what did. you do with Tappan?

A TIe took hin up and carr ied hln out f ron the thlc*ot
1n

and, put hlu/an automoblle and took h1m to }[r Mc0oyr B house.

a And then turnod hln over to a med.lcal man?

A Yee t l r ,  Dr Parker,  when he rvas put ln the autonobi le Dr

Parker  wae w l tb  h ln .

a D1d you know how many negroee there were ln the th lcket

tben?

A No s1r,  I  couldntt  eay def ln l te ly,  but  f rom the movenents

I  eaw ln there of  the weede, there wete anywhere fron 6 to 8

ox  9 .

e That occurred ln what County and State?

A In Ph113.1pe County,  Arkaneas.

(no cros6l exaninatton) .
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Dr'0.Parker, havlng f l ret been duly gworn, was car.r.ed

a vr l tnees by the State and,  teet l f led

as foL lowe:

aga

a TYhat ie your narne?

A 0 .Parker .

A T' /hat  1s your profeselon?

A Iamapbys lc lan .

e D1d you know Jauee Tappan?

A Yes  e l r .

e Dld you attend Jarnee ?appan in a profeeeron nranner at
any t ime?

A I  d ld. .

a When?

A sonetine durlr:g the d.ay on l led.need.ay October Lgt.

a wbat dld you flnd, hln zufferlng wlth--in what condltlon

d.ld you flnd h1n?

A wo11, be was shot vr l th br.rck-ehot;  r  took a elug out of
bbs mouth,  one slug wlth a braeg oap r ln l  rg of  gorne sort ,  1t

wae nraehed al l  to pleoe8, but 1t  had a braee L1n1ng around. 1t .

r t  was supiroeed. to be a r i f l ,e bar l  L lned wlth brass.

e IIe was ehot with buok-shot and. a rif le ballt

A Yes eir, r got tbat out of hle mouthl r snrppoee lt was &

rlfre ba1L, lt wag a slug when r got it out, that long

probabLy ( ehowe) .

a You know whether l t  was a pletol  bal l  or  f ron a r l fLe?

A No e l r ,  I  couLdnt t  say .

a Juet a sLug of  Lead?

A Yes s l r ,  l t  wac  ev ldent ly  a  p le toL  baL l  o r  a  r l f le  ba1L.
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'e 
What wae the naturo of hi e wound.e, 

.d.octor?

A l fe lL,  he was ehot ln the r ight  s lde of  tbe face wtth

eeemlngJ-y,  at  least ,  two Load.e of  buck-ebot;  tbere were

about,  d8 welL ae I  can renomber,  r  bel leve there were as

na,ny as L5 holee 1n the slde of  tbe face, r  w111 eay 10 or

12' any way; and hts jaw was torn to plecee and. ghowed.

evld.encee of  a baee fracture of  the ekuLl .

a Fron the nature of the wognd would you or not eay the wound.

was fatal?

A Yee  s l r .

e Now what d.ld. you d.o wlth him?

A I[e11, we got hlm up out of the thlcket and oarrled. hlu to

Mx Mccoyrs bouse, and r  gave h1n f l ret  a ld, ,  dresged the wound.
and' put hirn ln an autonoblro and brought hln to Helena.
q  I  d .on t t  beL leve  you were  w i th  h lm here?

A No elr ,  as soon aB r  got  h lm ln the hospl taL r  went back to

E1a lne .

(tto cross Exa^ralnatlon) .



Dr J .8 .E1L1e,  hav ing

/ t t

f i rst  been duLy swoxn, was calLed

by  the  Sta te  and tee t l f led  asa  w l tneee

fo lLo f le :

a Your name ls Dr J B El l le?

A Yeg  s l r .

e What la your buslness?

A Phys ic ian .

a Dld you know Jarnes Tappan, d.ootor?

A Yee  e i r .

a l [ere you caI led to t reat  h i rn ln a profeeelona].  rnanner?

A yes  s i . r .

' . i  When, doctor?

A Octobor  ]s t  1n  the  a f te rnoon.

A Tlhat condltlon dld you flnd hlrn tn?

A Hewas ln a dying condl t ion.

q Were you wlth him when he dled?

A Yes  e l r .

a  D1d  he  d1e?

A Yee g1r .

A I ihat  d id he d.1e as a reeuLt of?

A Gun shot wound in the head and ehoulder and nock.

q Dld. you make an e:q,mlnatlon of the wound to eee the

nature of it ?

A Some of the wounde were so large (  showe),  tbere were two

or three larger than a buok sirot, but most of the wound.e looked

about the ?Ize, .of  buck-ehot

e In other worde eome of the wounds lvere larger than the

other e ?

a 8

'  -_-=::: iJ 
- '...-". - [ f * - - *  -  _  . : _ - - - .= - - - . . : -  : : : l - t -  

- i - :



A Yes e l r .

a About how many were there?

A I thlnk f\rlLy ?5 wounds ln rrle headr reck and ehouLd.erg.

a And they were not all the sane alze?

A No slr ,  tbere were about two or three that were. larger

than tho average buck-ghot.

(no cros6 Exanlnat lon) .
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ALF BANKS, havlng flrst been duLy Bworn, was called. aB a

wl tnesa by  the  Sta te  and tee t l f led  ae

fo l lowe:

A Tour name 1e Al f  Banke?

A Yee s1r .

a Do you knoyr Joe tr'ox?

A Yee  ek .

q Do you knoy Albert  J l les?

A Yes  s i r .

a Y{ere you wlth thern on Wednesd,ay October Lst?

A Yes  s i r .

a You know where Jim Mi.Ller l lved?

A Yee  e l r .

e Were you wlth them 0n that day neaa h1e houee?

A 'Yee elr ,  r ight  down ln f ront  of  h ls houee ln that  l1t t1e

t$ lcke t ;  I  wae r igh t  down ln  tbe  th lcke t .

e Wi:o wae ln there wl th you?

A Joe Fox ,  A l ,ber t  J i lee ,  Ml l l igan  J l les ,  J in  Ml l le r ,  and

I[asblngton, I  dontt  know the otber part  of  h ls nane.

e Artbur Washlngtoh?

A Yee gfr .  And there was another strange feLlow 1n tb,ere,

bu t  I  d ldnr t  know h1e nane l  be  wae dregsed up  ln  eo ld le r  c lo thee.

q T,lhat was your buelneee ln thero, what were you dolng ln

there?

A You see I run up on thls 8il8, I had been looklrg for

my fatber and. they stopped ne at the Lltt]e brldge rlght at

tbe l l t t }e th lcket.  J ln Ml l ler  be wae plactng then al l  about '

teLl lng then whtcb aFway to got,  bB gald the whlte people

was con'r ing;  lne and. J inc Mi l ler  f i ret  vrent togetber.
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I  object  unl-eee these two defendants wero

, 
there

e lTere you in the th lcket wl th these two boye here? These

two d.ef ondant g?

A Wl th  them two boye,  yes  B l r .

q  How c lose  were  you to  these two boye?

A That Albert  J l lee,  me and hln and,hlg brother Mi11lgan JlLes,

we was r ight  together,  and Joe Fox he was of f  f ron ue 1n an

openl  rg l lke

e About how far from you?

A About ag far as f rom here to the chalr ,  r ight  tbere at  tbe

end  o f  the  tab le .

a Tirat j.e not very far out then?

A No s i r .

q And the JlLee boye you were r ig l r t  at  them?

A Yee e l r ,  r igh t  a t  tbem.

a ALf,  d ld you eee the whlte ren when they came down there?

A I[e never eeed then, but ire ireard. them ta].klng, but when they

got oppoel te us ln the tb lcket,  one epoke and says I  am golng

to th le openlng wlthout golng through the cotton f le l ,d and

another says I  w111 go vr l th VoLr wel l  rhen they etal tod on

actose Joe Fox and lYashlngton etarted to shoot lng at  thon,

and, afterwards Albert ehot that way wlth a double barreL ehot

gpn and l t  Juuped al l  to pleoee, i t  junped fron the otock,

and he Jerked out hle 32 epeclal  p lstol  ant l  went to ehoot ing l t ,

but  Joe Fox was ehoot lng a 38Co1ts pletol ;  wben tre shot th le fe lLow

that had. on thlg etr lped ghlr t ,  I  was looklng r lght  at  th ie fe l low

when be fe lL ,  and th ie  boy  nade f l ve  ghote  w l th  th ie  Co l ts .

a Whlch boy?

A Joe Fox .  And.  the  waeher  o f  h ie  p ls to l  loee  o f f  and '  l t
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ulent to snapplng.

a whlch one of  them was i t  ehoot ing the shot gun?

A And Joe Fox after hre pletol vrent to snapplng, h€ run back
to fi€, r wae lylng flat of my stomach, and J erked. my ebot gun

out of my hand and run back ln the openno, and. b saye coee

on out ln the openlng boya, r  got  a c lear way for us to get

out, and me and Jlm MlLl"er run a8 rlrar far as a thlcket__

a l fh lch one of  theee boys wae 1t  that  ehot the shot gun that
buet ed,?

A A lber t  J t les  the re .

a Who dld he ghoot at?

A r  d idnr t  eee the  wh l te  peopr .e ,  bu t  he  shot  a t  tbe  wh l te
felLow comlng acroee there,  There was two uhl te fe l lowe conlng
acrose and Joe Fox and vrlaeblngton was ehootlng at themrand.
af ter  the boy Jerked my gun be says come on out and. r  t r led.  to get
aLbert to cone on and. me and hfun ancl Jlu MllLcx--

e TIIho d.1d you eay kiLled one?

A Joe Fox, r  know he ki l red onerbut af ter  we got in the corn
f1eld he ealc l  he k l lLed botb of  them .  

.

a He eald he kl I led.  one cornir :g th ls way and the other f ron tho
corn f le ld?

A Yee s l r .  one wae con l r rg  acroge the  oorn  f le ld . ,  bo th

of then wae comir€ acrose but they wagnrt  togetbor,  one was

away fron the other about as fax as from here to the d.oor. Irlelr,

the ta1L ono, r saw hln, Joe Fox ehot:ort hin down, and after he

ehot htn down, we13. he run back to me, hle pletol  had gone to

snapping, wasnrt  but  one bir l Iet  Lef t  1n l t .

a What k lnd of  a plotoJ.  wae that ?

A I t  tyas a 38 CoLte.  Then tre run back to me.

ru
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a Tlhat k lnd of  a pletoL was r t  that  th le other fe l low had?
A A lber t  J l lee  had.  a  32  Spec la l .

a Do you knovr how that gun of Arbert Jileg y{as }oad.ed.?

A No elr ,  but  r  know when he shot through the cotton f ieJ.d. ,
the barrel  junped. of f  the stock and he was try l r rg to get 1t
back on the stocL and, he coul .d,nrt  get  1t  bor.hr i  l tko he
wanted, and he jerkod out rny pistor and he ehot r lght  over
u1y slde, powder or eonething hl t  me ln tbe eyes,

e How long had. you boys been 1n the thleket before that
thlng happened?

A Not aore than ZO mlnutes.

Crose Exaninatlon.

a How cone you to go ln the th lcket?

A I [e11, the way, we.heard the ehoot lng at  Ed. Tlarero house,

we yras hld.lng; they had zurrounded thls-_

a Nobody told you to go 1n there?

A The head nan, the euper lntencient,  J lur  Mi l ler ,  to l"d.  ug

to  go  in  there .

e Vlhat di.d you go 1n there for?

q  They  ea ld  to  t ry  to  p ro tec t  themseLvee.

q How dtd d.o you mean protect youreelf?

A IVeII ,  I  reckon h1dlng, he placed the fel lowe aLl  around,

he says non two nen go that way and two go thle way and. two

go behind rny bouee; he wanted then f t ret  to get up ln the

cr lb,  and then he says get behlnd the houee ln the eorgbun, I

dontt know whether any rnen got in tbere or not, but I know they all

go t  down there  1n  the  th lcke t .
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IYho con&enced the ehootlng?

A Joe Fox and Washington.

Dld you hear any bod.y holler?

The whlte fe l l -owe they suro holrered, they eays cone on

out and glve up, we alnt  golng to hurt  you; wel l  af ter  a l l

th le ehoot lng started, we know l f  v;e got up we would have

got ghot. r wae Lylng as fLat on the ground. ae r oould.

get on my stomach.

,ou Ouun knowlng Albert  J1les?

wa.s ln Louls lana.

pun and ALbert Jl1es come doyrn there

thatday?

Ilben I run up on Jlur Ml1le r he

a
A

Hovr J.ong had

Ever s lnoe he

Wbat t lne d1d

arouul  to h1e house looklng for rny

Jln MlLLers houee and that 1e where

wae--wben I  lef t  hone I  went

father, weI). I cone on d.own to

I  run on them.

e
A

e
A

e
A

kl rd

Redlrect Exd.nat lon.

Alf, where ie that Arthur lTasblngton?

He got  k lL led . .

He wae ki l . led there?

Yee s l r .

And that was the taIl feLlow that had on a strlped shlrt?

Yee slr ,  a ta lL whl te fe l low had on a Light shlr t  wl th a

of enuff  colored looklng str lpe that run dorm l t .

(w l tness  excueed)  .
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cl'eola l[ lr-1er, havlng flret been dur.y sworn, was called ae a
w i tneee  by  the  s ta te  and  tee t l f l ed  as  fo r l0we:

e Your name ie C1eola Ml lLer?

A Yee  e1r .

a lVhoee wlfe are you?

A J in  M iL lexs  r ,

e Do you know &oe Fox and Albert  J i les?

A I  krow ALbert  J l lee I  d.onrt  know F,ox.

a you know hin novr do you ?

A Yee  e l r .

a  D id  you see thoee boys  on  the  morn i rg  o f  October  le t?
TVedne sday morning ?

A Yee  e l r .

a After the dl f f lcul ty at  Hoop spur that  nornirg?ox nlght?

A Yee  e1r .

e lThere were those boye, tbe d.efend.ante there?

A r  le f t  them there  in  f ron t  o f  n ry  houee 1n  the  th lcke t .

A l tJho wae lnthe thlcket there?

A My husbana J1n M111er,  Artbur y]aehlngton, Al-bert  Jt1es,

Ml l l lgan  J l1ee.

A Wae there anybody eLse?

A Yee elr ,  another feJ.J.ow, I  d.onrt  know hle nane.

e You know these two nen over here,  Joe Fox and Albert  JUes

were  in  the  th icke t  there?

A yes  e l r

A Dld you eee ther i  go in the th lcket ?

A Tee  s l r .

e Tlhere yyere you when the shoot lng took place?

A f  was  a t  AL f  Bank ts  w l fe te  houee .

ln

_ ; _ - : : _ : t - :
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a How far wae lt from there?

A rt waenrt very fa.r., r lght over by the e1d.e of the railroad.,

a IIas 1t as far as from here to thoee bull-d.lnge out yond,er?

A Yes elr ,  l t  was f \uthor than that,  about a hal . f  a ml le

I  re ckon

a Do you know when thoso boye came out of  the th lcket?

A I ' lo glr .

e You donrt know abolrt that?

A No e l r .

e You knov; whether or not there wae anybod.y eLeo lnthere

beeldes that bunch?

A I f  they  was thoy  oon€ ln  there  a f te r  I  le f t .

A Those you named were the only ones that went ln there before

you l-eft bone?

A Yee B l r .

q Did you hoar any ehootlng up there?

A Yes  e l r .

e How lsng had you been gone before you hea.rd that shootlng?

A I reckon f was gone atout an hour rvhen I heard the ebootlng.

(no oross Examinat lonl
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HENRY ARMSTRONG, havlng flret been duly slrorn, was called as a

wl tnese by  the  Sta te  and,  teg t l f led

as  foL lowe:

e Your name ie Henry Armstrong?

A Yee s1r .

a Whore d.o you I1ve ?

A Trle1l, r wae etaylng over there at Mr tlrrgard.ts at that

t l rno,  p loklng cotton for h1m.

A At what tlme'l

A 0n that Mond.ay and. Tueeday.

e Tbe t inre they had the trouble dosn thero?

A Yee el t ,  down there in that  s lough. I  went over there

Wedneeqay norn ing  to  p lck  co t ton .

e You rere 11ving d.own there at  the t lme?

A Yee s l r .

a Do you know ALbert Jllee?

A Yee  s1r .

e You know Joe Fox?

A Yee sir ,  I  got  aoquainted vr l th Joe Fox glnce I  have been hete.

e Dld you eee theee two boye the day of  that  t roubLe down

tbere?

A Tfel l ,  l f  I  Been that Fox boy I  dontt  know l t ,  but  I  eeen

A lber t .

a Yrhero dld you see A1bert  J i les?

A They was rlght down slde of the elougher, rlght at the edge

of  the  bughog.

e lfhat slougir was that ?

A R lgh t  there  ln  f ron t  o f  M11 l -e r rs  houge '

e  J lm ld iL le r rs  house?

1r
{r ,
I n
\  l \
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A The b lggeet  one,  yes  s1r .

e What wexe they dolng ln there?

A 1t /e13.,  now I  d.onrt  know slr .

e How rnany d.id. you Bee ln therc?

A I t  looked l ike t t  wae about b or 6
been lnore.

e tybere did. you go fron thoro?

A l len t  over  to  Bankre .

I reckon, and nlght have

a Alf  Banke?

A Yee e1r .

e Dtd you hea^r any ghootlng over there ?

A Over ln that thlcket

a IIag lt the same thlcket that you eaw these boye 1n that
you heard the ehoot i rg  ln?

A Yee s l r .

a How long after you salr then ln there before you heard. the

ehootiflg?

0,  1 t  was  a  p re t ty  g ;ood wh l le .

You wasntt  preeent at  the shoot lng.  yoursel . f?

No e i r .

A

q

A

n
v(, You knew nothlng about it?

A No eir ,  only I  l ieard t t ,  I  dontt  know who shot ox did.  l t ,

I  wae at  ALf Bankre houee, I  juet  heard.  l t  that  ls  aLl .

A Dtd you have anythlng to do w l th the t rouble down there?

A No elr ,  no way, ehape, form or fashlon.

q And. you have not been indicted?

A l t lo elr .

q You were juet  down thore in the f le ld and eaw thoee boye

ln  the  th l cke t?

A I  just  seen thern golng on back, af ter  they wouldntt  let  me
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plck  oot ton.

a Who wouldnrt let you?

A The Ml l .Ler  boye to ld  me I  couldnr t  p lck  cot ton.

( l lo cross Examlnatlon) .

S ta te  Roete .

I
I
L

IL
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DEFENDANT IS TESTIMONY.

asa

a Ylhat ie your name?

A Joe  Fox .

e Joe, you are charged. wlth rnurd,el, Juet telr.the Jury bor
thie th lng happened, 1f  you were tbere,  juet  te l l then about

i t ,  anci  why you were there,  d.own at  J iu Ml lLerrs houee?

A r  wae there ,  J im MlLLer  to ld  us  to  go  1n  the  th lcke t  l  there
was a wonan come runnlng d.own there and told us the whlte

folke vras cornlng, and J1n Mlr . ler  to lc.  ue to go ln the thrcket

and we went 1n tbe thicket,  ho ecattered. uB around, ln thele,  he
toLd ue  l f  they  d , ld .n r t  bo ther  ue  d .on t t  bo ther  ther r ,  re t  then

8o byr  and the  wh l te  peop le  s ta r ted  to  shoot lng  a  l l t t le  be fore
they got to us and we etarted. to movtng around. 1n thererand.

Bome eays yonder they ls now, and. sone went over ln the tb lcket
towards the lane and. some went in J i ra ld l l lerre house--when they

come back down there,  that  ts the t lme the ehoot lng took

plaoe, ancl  when thle here fe l low, th le whl te feLl_ou what

go t  k l l led  when he  come ln  the  buehee,  r  d . ld .n r t  see  h in  when

he come ln the bushes, and. when he come in there r  seen thls

felLow lfashlrrgton throw up hle Winchester and. I ].ooked an,1 I Been

hin, and. when lrvaehlngt_on throived. up his gun and ehot, Jim
ghot

MlLl'er ard. ALf Banks/ r guese there wae 6 or ? ehots rnade fron

them 3, and, the whl te fe lLow fe1L, and, wbnn thls $hl te fe l low ,

fel 'L I told' Al.8 Banke and. Jll,ee to come on, ano Al,bert wouLd.n rt

d.o it and r taken hle gun away. fron hlm and Jln Mll1er corue on

out behlnd. me. I l Ie come on back and went over 1n the woodg,

Joe Fox, having f i rst  been duly sworn, wae car led

*it,,"13/lli ;g3rlFl3lt"" ro1lou,",
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A

Dld you ehoot anybody?

No g1r .

Dld you shoot at anybody?

I{o slr .

l[hy did you go in tbe thlcket ?

J in  MiL le r  to ld  us  to  go  ln  the  th lcke t .

Tfhy dld. he teLl, you So go in there?

a
A

A

a
A He to1d. ue to go ln there becanree a wona.n come there

runnlng; and. eald. the wblte folke wae conlng d.own tbe road

e Ig there anythlng eLse you want to teLL about the oaee?

A l* lo s l r .

Croes  Examlnat lon .

A What ktnd of a gun dld you have?

A I  had,  a  p le to l  38  Co l te ,

A What otber klnd?

A That le the only k lnd

a What k lnd of  a gun dld th le boy over here have?

A He had a sbot gun.

e That was Albert?

A Yee  e1r .

a l[ho wae [mrshootlrg at

A I  wasntt  shoot ing at  nobody, whentb,e fe l lovr etarted to

sboot ing,  when M11ler to ld,  us to sboot,  I  heLd my pletol  up

and ehot four t lnee.

e Now what d1d you do wlth Tappanfe gpn?

A ALf Banke got l t ,  I  p lcked up Tappante guo when I  was

cond.ng out of there, I just Looked at lt and put it down, and
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A Yeg elr ,  and. tnat  caueed me to look around..

e T{ho shot Mr Tappan wlth a ehot gun there? 
l

A I  dontt  know who 1t  was, two shot gune shot.

a Wbo weg ehoottng thoge two sbot grrns?

A A l f  Bankg and J ln  MlL le r .

a J ln MlLler.you sa1d was ehoot lng a l r i lnchester?

A trfo Bix, Arthur lt laehl.ngton.

q what k lnd of  a gun d1d thle fe l low over here havo?

A Ho had a shot gun.

a He wae s}:oot lng a ebot gun too?

A I  d .onr t  know s i r ,  he  wae back  on  tha t  s1de.

e But he had a ghot glf,n?

A Yes  s1r .

a Dld you s€e that gentlemen when he came out there and.

walked up to the th lcket and. aeked, you d.arkles to coms out of

ther  e?

A No o l r ,  I  never  Been h lm.

a You heard hln?

A i {o s i r ,  r  hearc scmebody says yond.er he 1e 1n there.  .
q TJaehington, you B&yr f l red.  the f t rst  shot?

A Yeg s1r, Ifaehington and. Alf Banke and. Mll1er flred. about

the  Earxe  t lme.

a And. then you jo lned, in? 1

A No e1r,  r  d. ldnrt  sboot--r  mad.e four shots thsn wben thlg

fel low wae ki l led. .

a You had mad.e four ehote before they ghot any hadnrr you?

A No s1r, I had done shot

e Yrrhen thls feLlorv ca&e in the thlcket you had shot four

shot e?

A Yes  s i r .
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a You ehot Juet to ghow he was mmlng ln there

A No elr ,  the reason I  eho'b they wae b,oLLer lng eboot,

thie feLlorv waehlngton and Banke and lrl11er, teJ.J-lrg al. l

us to ehootrand. I  wae d.own on my kneeg, I  had my plstol

acroee that way; I  ehot four ehote.

O" Y'lhen dld you hes ALbert Jlles sboot?

o l r n n *g t rvv  I  t

of

laylng ,

A I  dontt  know s1t,  I  couldntt  teLL whether he rnas ehoot lng

or  no t  on  aoount  o f  the  feL lowe on the  o ther  e ld .e  o f  where

he was ehoot ing .  A lber i ;  was  nex t  to  J l ,n  MlL le r rg  houge.

(wltness excused) .
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Albert  J i1ee, havlng f l rst  been duLy sworn'

as a vr i tneee ln hls own behaLf and

ae foL lowe:

vrag ca11ed

tes t l f l ed

a Your name ie Albert  J l lee?

A Yes  s l r .

e You aro cbarged wlth nrr.rrd.er ln the flret degroe, just $o

ahead and, tel-1 the iury lf you heLped to ehoot anyone' and a]l

about lt?

A I havenr'tmade narly one elngLe ehot, I ca.n s$sa'f that'

Tbe ehoot lng begln when these wblte r ieople wag oomlrg up; thef

had. cione eurrounded ue Eone way ox anothet, I donrt know holv tt

r fas,  but  they had ehot a Lot before they got to uel  eone of

them BhOt up there;  sone of  them said somethlnS but I  donft

know wirat it .wae they eald. and thoy urade two or three shot e' I

saw Ml l ler  hol ler  a l l  lay d.own olose, ho says tbey are golng to

catdlr ue in here and. kiL us all, and' so ihey surround'ed' ue

up ln there,  and af ter  that  then feJ.) .owe, one feLlow what wae

behlnd me ebot mo in thls arm and I corrunenoe trylng to npve, and

they ehot rue rlght lnthere and. the baLL oome out ovex there and

I alnt  krow no more, and we was alL ecattered out.  He had us

. to soatter out up on the elough, sone on the outer od'ge and

some ln themtddLe; be told me and ny brotber to go f l rst  and we

went up frorn the gang up next to the cotton f le ld '  They sbot ne

in tbe head. and. throtrgh thls alrn rlght here and through the

head  here .

a How cor le you to get into the th lcket? 
" ,  

. l
-. . .J

A J lm MiL le r  o rdered us  to  '

a Why did he teIl Votr, what authorlty dld he have?

: ' r r
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A He.  wae the  head o f  the  lodge,  the  Seore tary  o f  t t ;  he  to ld

ue the whtte people was conlng and klLl  everybody.

a Dld you hear anybody tel I  you to cone out of  the th lcket?

A No s l r .

a Who oommence.d the shoot i .ng intbe thlcket down there?

A I t  conmenced fron the people on the out s ide,  they shot

be fore  they  ever  go t  to  ue .

e D1d you shoot your gun?

A No e i r ,  I  d ldn ' t  rake  nar ry  shot .

a What becane of your $rn?

A r  take  1 t  ou t  o f  there  and l ,e f t  on  the  e lde  o f  the  co t ton

f leLd gomewhere .

e Dld.  you take yoursel f  out  of  there?

A I  taken nyeeJ,f  out  of  there about Z orcJ,ock,  vre come

out  o f  there .

q flhy d.ld you etay ln there eo long?

A I alnt know nothlng.

a You were ehot so bad you dldntt know anythlng?

A No s l r ,  I  d ldn t t  know noth lng l  whon I  d ld  come to  myse l f

I  wae t ry lng  to  ge t  up .

a Were you capttrred. that day?

A No elr ,  that  Thureday the eoLdiets oomo anci  got  me.

a  T lha t  houee d ld  you go ' to  f l re t?

A Ylent to Joe Mtchonr s

A Tihere did you go fron tb,ere?

A Somebody coue along and told theru Just about day l lght

that  the whi te people was conirg and you better get out of

the houee and they aLL run and left me ln the house by

nyeeJ,f ,  I  was 1n bed I  couldnrt  get  uprand. they rvent on
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to the woods I  reckon eomewbere, and they etayed of f  unt lL

I  orc lock and cone backrand. when they come back why they

carr led nre donn to Joe Llgonf e houes.

e How long did you stay tbere?

A I stayed tbere unti l al,ong ln the evenlng about 1 or ?

or  c lock  and the  eoLd lers  come.

q Who looked after youx wounds?

A YfeJ.l, they just d1o wlrat they oould. for lt around there,

the v lomens.

a You had no rnedloal  at tent lon before tbe eoldlerg came?

A I{o elr

a The goldiers dressed your wounde?

A Yes  s i r .

a Tlhere dld you go then?

A They d,reseed it there at the houee and taken me away fron

there, they put a board. under my aru and wrapped lt up

and carrled. me away, and they carrled. me over there and brought

me to  tho  hoep l ta l .

0 l\ lhen you went lnto the swanp or thlcket how many of you

were  in  there?

A I t  was 7 of  ue,  that  1e how many exact ly i  one of  then wae

a etrarrge fel low I  donrt  know who he was.

e 
' 

D1d. you ever see any whlte nan at all when you were inthe

t  h lcke t  ?

A No s i r ,  I  a ln t  never  eee nobody.

a You krpw whether any whlte men was ln there or not?

A No s1r ,  I  d ldnr t  know i t  un t l l  I  go t  downto  Joe L lgonts .

q Dld you waLk over a whlte man that wae ehot when you etarted.

ou t  o f  there?
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A No eir, becauee I cone out t lre way I was Lylng, I was ly1ry

with my head. tovyarr ie the cotton f le1d.

A D1d you hear anybody say cone out of there and. you wllL

be prot  ected.?

A No e1r,  I  never heard nobody Bay l t .

A Then r underetand you to eay that you never shot your gun at

a1L?

A No eir ,  I  never made narry ehot because I  got  dbot

down before f  cone out.

Croee Examlnat lon .

e How come you to go down to J ln Ml l lerrs houge armed.?

A Ed lfare come up to the ]rouee and says was you out to

t ] :e churoh Laet nlght and r  says yes r  waa there untrL they

etarted to shoot ing and r  got  out of  the wlnd.orv and Left '

thero ;  he  says  the  wh l te  peop le  1e  k l1 l lng  everybody they

see, they ehot two wonens ln tbe church last  n lght,  and they

sbot o1d man A1f Banks, and they sbot Ml l lerre brother,  I re

says go d,orvn there and eee about M11lerre brotber.  He says get

your gun and go on down, and MlLler |B brother wae glazed

on hle knee whore he wae ehot.  And I  etayed down there a

11tt Ie whlLe and Jln Mi l1er says go baok and get your eleter

frora of f  the road.;  he got tbe news that the wbl te poople

wae comlng down thers road and klLling everybody that

be3.onged to  the  Un lon ,  so  I  went  back  to  ny  e tg te rs .

a You were up at l loop Spur the night before?

A yes  s l r .

e You lrad. your gun up there?

I '
1 i

i l
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A l io  e l r .

e You were out tbere and helped. to ghoot tboae men?

A No s l r .

q At Hoop Spur?

A I  go t  w l tnees  tha t  I  wasnt t  there i

e Dld you go bone that nlght and go to bed at all?

A  Yes  e l r .

q And. got up and went over tO J1n MlLLerts the next nornlng

wlth your gun?

A Yes s l r ,  Ed  Ware  come there  and toLd neg I  went  over  there ,

to eee about J ln;  he eald the whlte fo lke was kl l l lng everybody.

e lVhat k lnd.  of  a gun dld.  you have there in the th lcket?

A I had a slngle ba,rrel shot gun.

e enA iuhat other gun?

A I  d id.nt t  bave no other gun.

O Dld .  you  harc  a  p ls to l?

A No e1r .

e  The ehot  gun bus ted  d , ld .n t t  i t?

A I t  ju$ped to  p leoes .

a Hovr corne 1t  to jump to plecee?

A Tbe ehot gun come unlooeetod,,  I  d ldnrt  ehoot l t ,  when

tbey ghot me I  feel--

e I t  junped to pleces when you ehot l t?

A No Bir ,  I  was ehot--wben they ehotme I  feLl  and. the

grrn unbreeohed,, wben I plcked, lt up there was nothlng the

mat te r  w l tb ,  l t .

e lVhat did you have your gun loaded wlth?

A I  d ld,nrt  have ny gun loaCed with nothlng, I  d ldnt t  have

no  ehe lL  ln ' i t  a t  a  .1 .

-----T.:rg
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a l[here dld you get your amrnrnltion?

A I bougbt my amrunltion from Elalno.

A Dldnrt  J i .m MlLler glve you some aumunlt lon that morning?

A No e l r .

e Dldbrt  he have a blg gack ful l  g lv lng 1t  to you?

A Not  to  me,  no  e l r .

a You dlcln, t ehoot the gun at all?

A  I  d td  no t .

e  In  the  th lcke t?

A Yee  e l r .

e $ho wae sit lr yotrr rlght tbere by you?

A My brother l ras a Ll t t1e bl t  above me.

.  q ALf Banks was by you too?

A No s i r ,  he  wae back  there .

e I Iow cLose was Al f  Banke to you?

A I[e wae all ecatteted., Bome was as far agfren here to the

cornex yonder.

a How cJ.oee was AIf  to you?

A l le  wag back  tbere .

A Where wag Joe Fox?

A That 's blm yonder I an .talklng about .

e I tbought you eatd ALf was back there?

A &oe Fox and. Al f  wag.

A And you and your brother w&B off over there?

A Yee  s l r .

a You mean to te l l the Jury the whlte men began to f l ro

lnto the th lcket bofore any of  you felLows f l red?

A Yee  e l r .

a l fhere were theY?
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A Ttlhenthey ',ras coming, ebrp flred. juet above ue, not far fron

r / E  .

a Now wben they cane up there and. heard. you boys in there

they  t r led  to  ge t  you  to  come out  o f  tbere  d . ldnr t  they?

A No g l r .

a And you wouLd.ntt come out and, then somebod.y flred. on then?

A No eir ,  I  a lnt  heard l t .

e You know as a nnatter of fact someone made a rlfLe ehot

there  ?

A No elr ,  when I  got  ehot why I  d.onrt  know.

e I  know, but that  wae before you got ehot?

A No s l r ,  becauge r  go t  sho t  r lgh t  ln  the  wore t  o f  the

sboot lng;  r  knovr they was a lot  of  whl te people shot a

Lot before they got to ue, aJd M111er ehot when they f l rat

ehot,  and hol lereci  lay orose and sa.ys 1f  they pass on by let

then paes  us  by ,  l . ,ay  c lose  1n  there .

a  They  cou ld .n t t  see  you?

A Seen ug novlng around. ln there.

a But they couLdntt  Eee you t f  you viere J.aying cloee?

A They conmenced ehootlng and we commenced. moving around..
we

Tbey ehot where/rvas movlng at and. they ehot me.

Defendant Reste.

S ta te  pee ts .

:'1--::--*-?.-::FT----
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INSTRUCTIONS

0ra1 .

6 Thereupon, the Court  oraLly lnetnrcted the Jury as foI lows,

to -w l t  :

t rGent lemen of  the jury,  tbe d,efend.ant,  Albert  J1lee and

Joe Fox, have been lndlctecl  by the grand jury charged wlth the

cr ime o f  rn r rder  tn  the  f i re t  degree to -w l t :nThe ea1d.  A lber t  J l1es

and. Joe Fox ln the County and State aforesald.  on the let

day of Ootober 1919, dld unl.awfu1l,y, w1Lfu1Ly, feJ.onbouely

and wlth mal lce aforethought and af ter  dol tberat lon and

preuedl tat lon 8111, and unrrCer one James Tappan,by ehoot lng hlm

the sald Jamee Tappan with a certatn gun whicb, they,  the

ea ld  ALbor t  J1 les  and Joe Foxr then anC there  heLd ln  the l r

hands, the eald gun belrg then and. there.  Loaded wlth gun

povrder and leaden balLeil

n I t  ie  su f f i c ien t ,  gent lemen,  l f  the  proo f  Jus t l f lee

1t,  to convict  the d.efenciants of  nnrrder tn the f l ret  d.egree

or  o f  murder  ln  the  seond degree,  o r  to  acqu l t  then.

rrl,turder ls the unlawful klLllrg of a human belng 1n the

peaoe o f  the  s ta te  w l tb  rna l l ce  a fo re thought ,  e i ther  expreas  or

1mpI led; the rnanner of  the k i l l l r rg le not mater la l  f \uther

than l t  may ehovr the diepoett lon of  mlnd or the tntent wi th

wh ich  the  ac t  was  conn l t ted .  Exprese mal lce  1s  t i ra t  de l lbera te

intention of mlnd. unLawfully to take alvay the Llfe of a human

being, whlch ie rnanl feeted by external  c l rcun6tancee capable of

proof l  rnal loe ehal1 be lnpl led when no consld.erable provocat lon

appeals,  or  when aLl .  of  the c l rcunstancee of  the act  nanl feste
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an abandoned or wlcked. d. lepoel t lon.  The ki l l lngbelrg proven,

the burden of  provlng clrcunstances of  mlt igat ton that Juet l fy

or excuee the homlcld.e,  ehau devoLve upon the accueed.,  that  le,

the  de fendants ,  un less  by  the  proo f  on  the  par t  o f  the  pro6ecu-

t lon i t  ls  euf . r ' ic lentLy manlfest  that  the of fenee a.nounted,

onLy to rrranslaughterr  or  that  the accueed. wae just l f led or

excused ln  comnd. t t i rg  the  hon lc lde .

'A11 nurder whlch ghal l  be perpetrated. by meang of  p61son

or by Ly1ng ln wal t ,  or  by any other k ind of  wiJ. fu lL,  d.eLlberate

na3,1ce, ot  premedltated kl lJ. tng,  ghal l  be d.eemed rmrrder in the

f i ret  degree; al l  other rnrrder shal l  be d.eemed murd.er ln the

eecond. d.egree.

nYou wi l l  obeerve that in order to const l tute ururder i .n the

se@nd degree 1t  ie nocessary to ehor that  the k i l l lng wae un-

lawful  and. done with mal ice aforethougbt;  1t  Ls lmnater la l  for

how Lorrg tbe mal lce oxleted so that l t  d ld.  oxlet  and preced.ed

and caused. the honlc lde; no der lberat lon and prerneci l tat lon

1s neceeeary ln rnurder 1n the eecond d.egree. To ralse i t  to

rnrrder lnthe f l rst  degree, tbere rn:et  not  only bo maltee afore-

thought but the epel f lc  intent to k i1L,  and. prerned.t tat lon and

d.el lberat lon;  and prenedl tat lon meane thought of  before hand..

Del lberat lon neans the bavlng ln mlnd. the conseguencee of  a

couree of  conduct ae dlst lndgutshed. f rom act lng on a

eudden lmpu3-ee wlthout the.exerclse of  the reaeonlrg powers.

rt 1s i.nmateriaL for how long the premedltatlon and del"lber-

a t lon  ex ig ts  so  tha t  they  d1d ex ls t  anc l  p recsde the  k lLL tng .

The d ls t lnc t lon ,  gent lemen,  be tween nnrd .or  1n  the  f l rs t  degroe

and mrrd.er ln the ee ond degreb, le that rnr:.rder ln the eecond.

: -: _:1'.-1::--=----: 
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degree there need not be any pxened. l tat lon or del tberat ton

nora epecl f lc  lntent to take hunan I l fe at  the t l rne the

fatal  ghot le f l red.

nThe Sta te  1n  th ls  case,  as  in  a l l  o ther  cases ,  1g  re -

qulred to prove a1l ,  of  the mater la l  a lLegat lons in the

indlctment and to prove them to your mlnds beybnd a reaeon-

able doubt.  The defendants are prezumed. to be lnnocent and

that preeuurpt lon at tende and protects theno.unt l l -  such t lme

as l t  1e overcolce by LegaL and corqretent evldence upon tbe

par t  o f  the  Sta te .

nThe defendant ln th16 oase, gent lenen, have entered. a

plea of  not  gUl l ty,  and. they eay that the reason that they

uent lnto the th lcket where th ls ehoot ing occurred. and

wbere the klJ.l lng occurred, vrhere l i{r Tappan was klJ.led., weto

becauee they wae lnetnrcted by eone one who wag $pposed. to be

1n charge of  them, to go lnto th ls t leket,  and that they

proceeded to  th ls  t t cke t  fo r  the  xeason tha t  they  we le  f r lgh tened. ,

and were afrald not to goi  1n other words,  that  they were afrald.

to  d leobey  the  ord .ers  o f  tbe  leaders  o f  th ls  lodge,  o f  wh ich

the  de fendante  we le  members . .  So  i f  you  f lnd  f rom the

evldence ln th le case that the defendante went lnto th le

t lcket because they wete ordered so to do, and not for  t l re

puryoee bf k1J,L1rg tbe defendant ox any ono e1ee, and you flrrther

find. t irat they d.ld not ktII the d,eoeased, James Tappanr or that

they were not preeentraldlng, aeelet l rg and advls lng and

encouraglng the k11L1rg,  thon you wi l l  f lnd the defendant e not

gu1J.ty.  0 'n the other hand l f  you f lnd f ron the evldence

ln the case that these d.efsnd,ante arned theneelvee and. $ent'

lnto the th lcket for  the purpose of  comnlt t l rg rurd.orrand
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that they shot tbe deceased., Jarnes Tappan, and ae a rezu1t of

the wourde recelved. by the d.eoeased, he af terward.e d. led, ,  then

you wlIJ.  f lnd the defendant e gul l ty as charged ln the lndlctnent.

0r,  i f  you f lnd f ron the evldence in tb le case beyond a

reasonable doubt that  theee defendants,  Albert  J l lee and

Joe Fox ,  were  preeent  ln  the  th lcke t ,  a ld lng ,  aeete t lng  and

advls ing and, oncouraglng ln the commlsslon of  tbe cr tme

cbarged. tn the lnd, lctnont,  then you wlLI  f lnd.  tbem gul l ty

as charged.

rYou can flncl one or both of ibe d.efendants gullty or

you can f lnd one of  them not gul1ty,  or  both of  then not gul l ty,

Just  ae the evldence in the case ehowel and before you can

be wetranted in f lnding the d.efondants,  or  e l ther of  then gUl l ty,

you muet be eat lsf ted,  f rom the evldence ln th e case, beyond. a

reaeonable doubt,  tbat  the defendants are gul l ty ' .  I f  you should

f lnd f ron the evidence that the defendante are gul1ty but enter-

ta in a doubt as to whether they are gul l ty of  nmrder 1n tbe

firet or nurder ln fhe Eeco rd degree, then 1t becomee your duty

to give them the benef l t  of  the doubt and f lnd theru gul l ty of

nurder 1n the socond degree; and l f  gpon the.whoJ.e oa,se you onter-

ta ln a xeasonable doubt of  thelr  gul l t r  ycl l  should glve then

tbe beneflt of that doubt, and ln tlrat event the foru of your

verd.l ct would elraply be: If le, the jury, f lnd the def endant e bot

gulJ. ty.

nYou gent l ,emen are the sole and excluslve Judgee of  the

ev ldence,  tha t  l s  the  fac te  in  the  aaee and the  c red lb lL l ty  o f

tbe wl tnessee; you judge of  the welgbt and. euff lo lency of  the

eivldence and the credlblLlty you wll, l- attach to the same by

conslder ing the nannor or d.emeanor of  the lv l tnegses whl le tes-
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t i f y ing ;  fu r thermore ,  xoo  cons i lder  the  means &nd oppo" tun l t les

that the wl tnesses have for knowing that about which they test i fy;

aga in ,  you  cons ider  the  roasonab leness  or  unro&sonab leness

of  the  s ta tements  made by  the  w i tnessos ;and,  a lso ,  yo t r

cons lder  tho  in te res t  tha t  any  and a1 l  w l tness  have,1 f  &r \ r ,

1n  the  resu l t  o f  your  verd ic t .

r f rhese are the rules you wi l l  eppry so as to &scertain

what  fo rce  and e f fec t  you  w l } I  g lve  to  the  ev idenco;  o rd laar l l y

in t r ia ls of th i .s nature some conf l lc ts w111 spr ing up ra the

ev ldence;  your  as  ju rors ,  under  the  law,  o , re  no t  requ i red  to

rerconc i le  conf l l c ts ,  Jou  may do  so  i f  you  are  abre  to  do  so ,

ln  the  event ,  hovrever ,you f ind  conf l i c ts  in  th ls  tes t lmony

tha t  you  a re  unab le  to  reconc l le  one  w i th  the  o ther  so  as . to

make each ancl  every wi tnoss speak the truth,  then l t  becomes

your  dn ty  as  ju rors  to  accopt  such tes t imony as  you deern  or

cons ider  to  be  t rue ,  and to  reJec t  any  and a l l  tes t  imony you

doem unwor thy  o f  be I le f .

r r l f  you f lnd the defendants gul l ty as charged in the

ind ic tment ,  the  fo rm o f  your  verd ic t  wou ld  be :  " ' rYo ,  the  ju ry ,

f lnd the defendants (namlng them) Al ,bert  J l les and Joe Fox, gui l - ty

&6 chargod in  the  ind ic tmont ,  o f  murdsr  in  the  f t rs t  degreet t ,

and sign it by one of your as foreman; and, in the event that

you return that  k lnd of  a verdlctr tho punishment is death by

e lec t rocu t i .on .  Ihe  o ther  fo rm o f  verd . ic t  1s :  "Se,  the  iu ry ,  f lnd

the dofendent,  Albert  J l les ant l  Joe 8ox, gu1Ity of  murder ln the

f l rs t  degreo,  as  charged in  the  ind ic tment ,  &d f l x  the i r  pur t l sh-

ment at  l l fe lmprisonnent in the State peni tent iary ' t ;  j .n other

words ,  gen t lomen,  i t  l s  op t iona l  o r  i n  the  d isc re t lon  o f  the  Ju ry

&s to  whether  the  death  pena l ty  o r l . i fe  inpr isonment  l s  ln f l l c -

ted ,  p rov ided you f ind  the  de fendants  gu i l t y  o f  murder  in  the

f l rs t  degree.  The pun ishment  fo r  murder  in  the  second degree
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is  not  less than f lve nor more than pl  ye@,' .s in the state penl_
tent iary;  and i f  upon the whore c,se you sho*ld entertaln e
reasonab le  doubt  o f  the  de fendant 's  gu i l tF ,  the  fo rm o f
your  ver rd ic t  wou ld  s imp ly  bo ,  "ws ,  the  ju ry ,  f ind  tho  de fendants
no t  gu l l t yT

"These de fardants ,  eent lemenr  &re  indrc ted  Jo ln t l y  a rd
t r ied  jo in t l y ,  and  &s  s ta ted  to  you  be fo re , . yo t r  caa  f lnd  bo th
o f  tbenr  gu i l t y  o r  bo th  o f  them not  gur l t y ,  o r  one o f  them
gul l ty and one not eur l ty,  Just  as you B.re convlnced frcrn the
ev idence  in  the  c&se .

couR1: Gentrenen, are there any speci* l  instm ct  ions

Mr.p1qp61l';r:t:to 
"r,. 

eve not .
j l i r  Mi l ler :  I  havenr t .

lo  the  e lv ing  o f  wh idr  o ra l  lns t ruc t lons ,  de fendants  ,  4 t  thet ime excepted ,  ana c"ouud i r t " i t ; ; ; ; ; ; i ; " .  to  be  no ted  o f  xecord .

THUSE I?I]N1' AI], THT I}ISTRUCTIOI{S IN THE CASE.

...'f.:.:-_--:_--:.---::
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Thereupon the  Jury  re t i rned to  cons ider  o f  l t s  verd lc t

ald present returnec lnto the court  room with the

fo l low lng  verd lc t ,  to -w l t  :

VtrF.DIC T

niTe,tho jury,  f  lncl  the defendants,  Joe Bex sr6 Albert

J l les  gu11ty  as  charged in  the  igc t l c tnent ,

John H.Kr icke l ,

Forem&ntr

lo  v rh ich  verd lc t  o f  the  Jury  de fondants ,  a t  the  t imerdu ly

excepted  and caused the l r  except lons  to  be  no ted  o f  record .

lhereupon,  the  de fendant rw i th in  due t lme,  d l1ed a  mot lon  fo r

a  nevr  t r la l ,  whtch  sa id  mot ion  ls  in  the  fo l low lng  words  and f i sures

to -w i t :


